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By Way of Introduction .. . 


So many words have been written in the de- 
cidedly active field of race relations that anyone 
who would add more must necessarily assume 
responsibility for contributing to betterment or 
aggravation of the present situation. The Van- 
derbilt University School of Law is undertaking 
the publication of the Race Relations Law Re- 
porter in the belief that constructive develop- 
ments in this field, as in others, should be based 
on accurate and complete information regarding 
authoritative legal materials. Regardless of dif- 
ferences in points of view there is widespread 
recognition among lawyers, educators and others 
of the need for a systematic compilation of pri- 
mary materials in this rapidly developing field 
of law. The Race Relations Law Reporter is 
undertaking to provide these materials on a pro- 
fessional basis. It proposes to be objective and 
impartial in all respects. 

Through this publication the Vanderbilt Uni- 
versity School of Law will endeavor to report 
the materials in all fields where the issue of race 


or color is presented as having legal conse- 


quence. Primary emphasis, however, will be 
placed on public education and other related 
fields directly affected by the United States Su- 
preme Court decisions in the Segregation Cases. 
This coverage will include decisions of the 
United States Supreme Court, the lower federal 
courts, and the various state courts; legislation 
enacted or officially proposed; rulings and orders 
of administrative agencies, boards and commis- 
sions; and opinions of state attorneys-general. 
Unreported decisions of lower courts will be 
printed whenever obtainable and representative 
municipal ordinances will be included in the 
legislative section. 

This first issue of the Race Relations Law Re- 
porter is unusually large because of the decision 
to begin current reporting with the School Seg- 
regation Cases in May, 1954. The issue is cov- 
ering legal developments over more than a year 
and a half, whereas the normal issue coverage 
will span a two-month period. The general out- 
line of the material should be readily apparent 
from the detailed Table of Contents which fol- 
lows on the next two pages. The Summary of 
Recent Developments, page 4, will be a regular 


feature in subsequent issues. Its usefulness 
should be greater when it attempts to cover only 
a two-month period and can make more ade- 
quate reference to the specific materials con- 
tained in the issue. 

By far the major portion of the content of the 
Race Relations Law Reporter will consist of the 
actual wording of decisions, rulings, and legis- 
lative enactments. The Board of Editors pre- 
pares the case summaries and the bracketed sub- 
heads inserted occasionally in longer opinions. 
Some of the material has been abridged, and in 
certain instances merely summarized. Except 
as indicated, original wording attributable to the 
editorial staff will appear in the Reference Sec- 
tion only. In this issue, for instance, the Section 
contains a background study collecting the cases 
on the topic “Separate But Equal: A Study in 
the Career of a Constitutional Concept.” In sub- 
sequent issues the Reference Section will contain 
similar studies dealing with important legal 
problems, both substantive and procedural, as- 
sociated with the various aspects of race rela- 
tions law. (Examples: The Concept of State 
Action; The Doctrine of Interposition; Class 
Suits; Exhaustion of Administrative Remedies. ) 
Bibliographies and other legal and general ref- 
erence materials will be presented regularly in 
this Section. 

A generous grant from The Fund for the Re- 
public, Inc., makes it possible for the Vanderbilt 
University School of Law to publish this ma- 
terial at a relatively low subscription price. Com- 
plete responsibility for the contents of the maga- 
zine, however, including editorial policy in 
general, lies with the Vanderbilt University 


’ School of Law and particularly with those mem- 


bers of its regular staff who are working on this 
publication. We sincerely believe that a useful 
service will be performed through this medium. 
The usefulness of the Race Relations Law Re- 
porter, however, may be greatly increased if 
readers will send information regarding material 
which should appear in its columns and make 
suggestions freely concerning the contents of 
the’ publication. 

John W. Wade, Dean 

Vanderbilt University School of Law 
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Summary of Major Developments 


(May, 1954 Through December, 1955) 


EDUCATION: The Supreme Court of the 
United States laid down the principle in May, 
1954 that compelling segregation in the public 
schools on the basis of race is a denial of con- 
stitutional rights. (p. 5 and p. 9). In its May, 
1955 decision the Court sent the same cases 
back to the lower courts for the entry of an 
appropriate order carrying out the principle 
previously announced, “with all deliberate 
speed,” (p. 11). This decision permitted ac- 
count to be taken of local conditions and re- 
quirements affecting the manner and timing 
of implementation as opposed to mere objection 
to the principle. Lower federal courts and state 
courts have interpreted these decisions as in- 
validating compulsory segregation laws in the 
states of Arkansas (p. 43 and p. 45); Florida 
(p. 124); Kentucky (p. 66); Missouri (p. 69); 
North Carolina (p. 70); Oklahoma (p. 71); 
and Texas (p. 77). This conclusion has been 
accepted or directed in those states immediately 
involved in the Supreme Court decisions, 
namely, Kansas (p. 63); Delaware (p. 50); 
South Carolina (p. 73), and Virginia (p. 82). 

The invalidation of state segregation laws in 
Missouri has been recognized in an opinion by 
the attorney general of that state (p. 277), as 
well as in policy statements of boards of educa- 
tion issued in Delaware (p. 56), and Tennessee 
(p. 262). In certain states legislation has been 
enacted for the purpose of averting integration 
of public schools. The school placement laws 
in Alabama (p. 235), Florida (p. 287), and 
North Carolina (p. 240), are examples of this 
approach. Other legislative efforts directed at 
resistance of the Supreme Court ruling have 
occurred in Louisiana (p. 289), South Carolina 
(p. 241), and Virginia (p. 241), and the doc- 
trine of “interposition” is being suggested as a 
basis in the latter state (p. 252). 

The Supreme Court's invalidation of segre- 
gation has been regarded as applicable to col- 
leges and universities in court decisions in 
Alabama (p. 85), Florida (p. 89), Louisiana 
(p. 110), North Carolina (p. 115), Tennessee 
(p. 118), and Texas (p. 122). Acceptance of 
the principle has not been treated as requiring 
the immediate admission of all Negro students 
at the college level. (Florida, p. 89; Tennessee, 
p. 118). 


RECREATIONAL FACILITIES: (Parks, Golf 
Courses, etc.) Segregation on the basis of race 
in publicly-owned recreational facilities has been 
declared to be a violation of constitutional right, 
under the principle of the School Segregation 
Cases. The United States Supreme Court has 
announced this in cases involving parks in Ken- 
tucky (p. 14) and Maryland (p. 15) and a 
municipal golf course in Atlanta (p. 14). This 
approach to public recreational facilities has 
been followed by the Kentucky Court of Appeals 
(p. 162), and United States district courts in 
Texas (p. 169) and Virginia (p. 171). It has 
been applied also to municipal swimming pools 
by the Supreme Court of Kansas (p. 177). 


TRANSPORTATION: A major development in- 
validating segregation in interstate transportation 
resulted from decisions of the Federal Interstate 
Commerce Commission, applicable to railroads 
(p. 263) and buses (p. 272). The Interstate 
Commerce Commission found that such segre- 
gation both in cars, buses and waiting rooms 
was prohibited by the Federal Interstate Com- 
merce Act. The question of segregation on local 
bus lines was considered by the United States 
Court of Appeals for the Fourth Circuit in a 
case arising from South Carolina (p. 183). It 
was declared that the principle of the School 
Segregation Cases rendered such segregation un- 
constitutional. This case is presently on appeal 
to the Supreme Court of the United States. 
Damage actions against airline and bus trans- 
portation companies in federal district courts in 
New York and California based on alleged racial 
discrimination were unsuccessful. (p. 178 and 
p. 179). 


JURIES: There have been important develop- 
ments during the period covered by this issue 
relating to constitutional rights in the selection 
of grand jurors and trial jurors. The United 
States Supreme Court has held for many years 
that a criminal defendant has a constitutional 
right that members of his race not be excluded 
systematically from the grand jury and the trial 
jury. (See p. 29). In two important decisions 
the Supreme Court of the United States has 
made it clear that this right with respect to the 
grand jury will be treated as waived unless it 
is raised in the manner and at the time reason- 
ably permitted under the laws of the particular 
state (p. 20 and p. 28). 





UNITED STATES 
SUPREME COURT 


EDUCATION 
Public Schools—The School Segregation Cases 


Oliver BROWN et al. v. BOARD OF EDUCATION OF TOPEKA, Shawnee County, Kansas, 
et al. ss 


Harry BRIGGS, Jr. et al. v. R. W. ELLIOTT et al. 


Dorothy E. DAVIS et al. v. COUNTY SCHOOL BOARD OF PRINCE EDWARD COUNTY, 
Virginia, et al. 


Francis B. GEBHART et al. v. Ethel Louis BELTON et al. 
United States Supreme Court, May 17, 1954, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873. 


SUMMARY: In cases arising in Kansas, South Carolina, Virginia and Delaware, Negro school 
children had attacked the “separate but equal” doctrine (Plessy v. Ferguson) which was 
used as the constitutional basis for their exclusion from public schools’ maintained for 
white children. The United States Supreme Court consolidated the cases and overruled this 
application of the doctrine, holding that plaintiffs, by being required on the basis of race to 
attend separate schools, were deprived of the equal protection of the laws guaranteed by 
the Fourteenth Amendment. 


Mr. Chief Justice WARREN delivered the opinion of the Court: 


stitution and statutory code which require the seg- 
regation of Negroes and whites in public schools. 
S.C.Const. Art. XI, § 7; S.C. Code 1942, § 53877. 
The three-judge District Court, convened under 28 
U.S.C. §§ 2281 and 2284, 28 U.S.C.A. §§ 2281, 
2284, denied the requested relief. The court found 
that the Negro schools were inferior to the white 
schools and ordered the defendants to begin imme- 
diately to equalize the facilities. But the court 
sustained the validity of the contested provisions and 


These cases come to us from the States of 
Kansas, South Carolina, Virginia, and Delaware. 
They are premised on different facts and dif- 
ferent local conditions, but a common legal 
question justifies their consideration together 
in this consolidated opinion.! 


1.. In the Kansas case, Brown v. Board of Education, 


e P intiffs are Negro children of elementary 
school age residing in Topeka. They brought this 
action in the United States District Court for the 
District of Kansas to enjoin enforcement of a Kansas 
statute which permits, but does not require, cities 
of more than 15,000 population to maintain separate 
school facilities for Negro and white students. Kan. 
Gen.Stat.1949, § 72-1724. Pursuant to that au- 
thority, the Topeka Board of Education elected to 
establish segregated elementary schools. Other pub- 
lic schools in the community, however, are operated 
on a nonsegregated basis. The three-judge District 
Court, convened under 28 U.S.C. §§ 2281 and 2284, 
28 U.S.C.A. §§ 2281, 2284, found that segregation 
in public education has a detrimental effect upon 
Negro children, but denied relief on the ground 
that the Negro and white schools were substantially 
equal with respect to buildings, transportation, cur- 
ricula, and educational qualifications of teachers. 
98 F.Supp. 797. The case is here on direct appeal 


under 28 U.S.C. § 1258, 28 U.S.C.A. § 1253. - 


In. the South Carolina case, Briggs v. Elliott, the 
feng are Negro children of both elementary and 

igh school age residing in Clarendon County. They 
brought this action in the United States District 
Court for the Eastern District of South Carolina to 
enjoin enforcement of provisions in the state con- 


denied the plaintiffs admission to the white schools 
during the equalization program. 98 F.Supp. 529. 
This. Court vacated the District Court’s judgment and 
remanded the case for the perpcre of obtaining the 
court’s views on a report filed by the defendants 


_ concerning the progress made in the equalization 


program. 342 U.S, 350, 72 S.Ct. 327, 96 L.Ed. 392. 
On remand, the District Court found that substantial 
equality had been achieved except for buildin 
and that the defendants were proceeding to i 
this inequality as well. 103 F.Supp. 920. The case 
is again here on direct appeal under 28 U.S.C. 
§ 1258, 28 U.S.C.A. § 1258. 

In the Virginia case, Davis v. County School 
Board, the plaintiffs are Negro children of high 
school age residing in Prince Edward County. They 
brought this action in the United States District 
Court for the Eastern District of Virginia to enjoin 
enforcement of provisions in the state constitution 
and statutory code which require the segregation 
of Negroes and whites in public schools. Va.Const. 
§ 140; Va.Code 1950, § 22-221. The ego 
District Court, convened under 28 U.S.C. §§ 1 
and 2284, 28 U.S.C.A. §§ 2281, 2284, denied the 

uested relief. The court found the Negro school 
inferior in physical plant, curri and transporta- 
tion, and ordered the defendants forthwith to pro- 








6 RACE RELATIONS LAW REPORTER 


In each of the cases, minors of the Negro race, 
through their legal representatives, seek the 
aid of the courts in obtaining admission to the 
public schools of their community on a non- 
segregated basis. In each instance, they have 
been denied admission to schools attended by 
white children under laws requiring or permit- 
ting segregation according to race. This segre- 
gation was alleged to deprive the plaintiffs of 
the equal protection of the laws under the Four- 
teenth Amendment. In each of the cases other 
than the Delaware case, a three-judge federal 
district court denied relief to the plaintiffs on 
the so-called “separate but equal” doctrine an- 
nounced by this Court in Plessy v. Ferguson, 
163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256. Under 
that doctrine, equality of treatment is accorded 
when the races are provided substantially equal 
facilities, even though these facilities be sep- 
arate. In the Delaware case, the Supreme Court 
of Delaware adhered to that doctrine, but 
ordered that the plaintiffs be admitted to the 
white schools because of their superiority to 
the Negro schools. 


vide substantially equal curricula and transportation 
and to “proceed with all reasonable diligence and 
dispatch to remove” the inequality in physical plant. 
But, as in the South Carolina case, the court sus- 
tained the validity of the contested provisions and 
denied the plaintiffs admission to the white schools 
during the equalization program. 103 F.Supp. 387. 

e case is here on direct appeal under 28 U.S.C. 
§ 1253, 28 U.S.C.A. § 1253. 


In the Delaware case, Gebhart v. Belton, the 
laintiffs are Negro children of both elementary and 
igh school age residing in New Castle County. 
They brought this action in the Delaware Court of 
hancery to enjoin enforcement of provisions in 
the state constitution and statutory code which 
vee the segregation of Negroes and whites in 
public schools. Del-Const. Art, X, § 2; Del-Rev. 
Code, 1985, § 2631, 14 Del.C. § 141. The Chan- 
cellor gave judgment for the plaintiffs and ordered 
their immediate admission to schools previously 
attended only by white children, on the ground that 
the Negro schools were inferior with respect to 
teacher training, pupil-teacher ratio, extracurricular 
activities, Pipes chant. and time and distance in- 
volved in travel. Del.Ch., 87 A.2d 862. The Chan- 
cellor also found that segregation itself results in 
an inferior education for Negro children (see note 
10, or), but did not rest his decision on that 

ound. 87 A.2d at page 865. The Chancellor’s 
cree was affirmed by the Supreme Court of Dela- 
ware, which intimated, however, that the defendants 
might be able to obtain a modification of the decree 
after equalization of the Negro and white schools 
had been accomplished. 91 A.2d 187, 152. The 
defendants, contending only that the Delaware 
courts had erred in ordering the immediate admis- 
sion of the Negro plaintiffs to the white schools, 
applied to this Court for certiorari. The writ was 
granted, 344 U.S. 891, 73 S.Ct. 213, 97 L.Ed. 689. 
The plaintiffs, who were successful below, did not 
submit a cross-petition. 


[Plaintiff's Contention] 


The plaintiffs contend that segregated public 
schools are not “equal” and cannot be made 
“equal,” and that hence they are deprived of 
the equal protection of the laws. Because of the 
obvious importance of the question presented, 
the Court took jurisdiction.2 Argument was 
heard in the 1952 Term, and reargument was 
heard this Term on certain questions pro- 
pounded by the Court.* 


[Fourteenth Amendment History] 


Reargument was largely devoted to the cir- 
cumstances surrounding the adoption of the 
Fourteenth Amendment in 1868. It covered 
exhaustively consideration of the Amendment 
in Congress, ratification by the states, then exist- 
ing practices in racial segregation, and the views 
of proponents and opponents of the Amend- 
ment. This discussion and our own investiga- 
tion convince us that, although these sources 
cast some light, it is not enough to resolve the 
problem with which we are faced. At best, they 
are inconclusive. The most avid proponents 
of the post-War Amendments undoubtedly in- 
tended them to remove all legal distinctions 
among “all persons born or naturalized in the 
United States.” Their opponents, just as cer- 
tainly, were antagonistic to both the letter and 
the spirit of the Amendments and wished them 
to have the most limited effect. What others in 
Congress and the state legislatures had in mind 
cannot be determined with any degree of cer- 
tainty. 

An additional reason for the inconclusive na- 
ture of the Amendment’s history, with respect 
to segregated schools, is the status of public 
education at that time.* In the South, the 


2. 344 US. 1, 78 S.Ct. 1, 97 L.Ed. 8, Id., 844 US. 
181, 73 S.Ct. 124, 97 L.Ed. 152; Gebhart v. Belton, 
344°U.S. 891, 73 S.Ct. 213, 97 L.Ed. 689, 

8. 345 U.S. 972, 78 S.Ct. 1118, 97 L.Ed. 1888. The 
Attorney General of the United States participated 
both Terms as amicus curiae. 

4. For a general study of the development of public 
education prior to the Amendment, see Butts an 
Cremin, A History of Education in American Cul- 
ture (1953), Pts. I, II; Cubberley, Public Educa- 
tion in the United States (1934 ed.), cc, II-XII. 
School practices current at the time of the adoption 
of the Fourteenth Amendment are described in 
Butts and Crimin, supra, at 269-275; Cubberley, 
supra, at 288-339, 408-431; Knight, Public Edu- 
cation in the South (1922), cc. VIII, IX. See also 
H. Ex. Doc. No, 315, 41st Cong., 2d Sess. (1871). 
Although the demand for free public schools fol- 
lowed substantially the same pattern in both the 
North and the South, the development in the South 
did not begin to gain momentum until about 1850, 
some twenty years after that in the North. The 
reasons for the somewhat slower development in 
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movement toward free common schools, sup- 
ported by general taxation, had not yet taken 
hold. Education of white children was largely 
in the hands of private groups. Education of 
Negroes was almost nonexistent, and practically 
all of the race were illiterate. In fact, any edu- 
cation of Negroes was forbidden by law in 
some states. Today, in contrast, many Negroes 
have achieved outstanding success in the arts 
and sciences as well as in the business and 
professional world. It is true that public school 
education at the time of the Amendment had 
advanced further in the North, but the effect 
of the Amendment on Northern States was 
generally ignored in the congressional debates. 
Even in the North, the conditions of public 
education did not approximate those existing 
today. The curriculum was usually rudimentary; 
ungraded schools were common in rural areas; 
the school term was but three months a year 
in many states; and compulsory school attend- 
ance was virtually unknown. As a consequence, 
it is not surprising that there should be so little 
in the history of the Fourteenth Amendment 
relating to its intended effect on public educa- 
tion. 

In the first cases in this Court construing the 
Fourteenth Amendment, decided shortly after 
its adoption, the Court interpreted it as pro- 
scribing all state-imposed discriminations against 
the Negro race.5 The doctrine of “separate but 


the South (e. g., the niral character of the South 
and the different regional attitudes toward state 
assistance) are well explained in Cubberley, supra, 
at 408-423. In the country as a whole, but par- 
ticularly in the South, the War virtually stopped all 
rogress in public education. Id., at 427-428. The 
iow status of Negro education in all sections of the 
country, both before and immediately after the War, 
is described in Beale, A History of Freedom of 
Teaching in American Schools (1941), 112-182, 
175-195. Compulsory school attendance laws were 
not generally adopted until after the ratification of 
the Fourteenth Amendment, and it was not until 
1918 that such laws were in force in all the states. 
Cubberley, supra, at 563-565. 

5. In re Slaughter-House Cases, 1873, 16 Wall. 36, 
67-72, 21 L.Ed, 394; Strauder v. West Virginia, 
1880, 100 U.S. 803, 8307-308, 25 L.Ed. 664. 

“It ordains that no State shall. deprive any person 
of life, liberty, or property, without due process of 
law, or deny to any pecan within its jurisdiction 
the equal protection of the laws. What is this but 
declaring that the law in the States shall be the 
same for the black as for the white; that all persons, 
whether colored or white, shall stand equal before 
the laws of the States, and, in regard to the colored 
race, for whose protection the amendment was 
primarily designed, that no discrimination shall be 
made against them by law because of their color? 
The words of the amendment, it is true, are pro- 
hibitory, but they contain a necessary implication 
of a positive immunity, or right, most valuable to 


equal” did not make its appearance in. this 
Court until 1896 in the case of Plessy v. Fergu- 
son, supra, involving not education but trans- 
portation. American courts have since labored 
with the doctrine for over half a century. In 
this Court, there have been six cases involving 
the “separate but equal” doctrine in the field 
of public education.’ In Cumming v. Board of 
Education of Richmond County, 175 U.S. 528, 
20 S.Ct. 197, 44 L.Ed. 262, and Gong Lum v. 
Rice, 275 U.S. 78, 48 S.Ct. 91, 72 L.Ed. 172, the 
validity of the doctrine itself was not chal- 
lenged.* In more recent cases, all on the grad- 
uate school level, inequality was found in that 
specific benefits enjoyed by white students were 
denied to Negro students of the same educa- 
tional qualifications. State of Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 282, 
83 L.Ed. 208; Sipuel v. Board of Regents of 
University of Oklahoma, 332 U.S. 631, 68 S.Ct. 
299, 92 L.Ed. 247; Sweatt v. Painter, 389 US. 
629, 70 S.Ct. 848, 94 L.Ed. 1114; McLaurin v. 
Oklahoma State Regents, 339 U.S. 687, 70 S.Ct. 
851, 94 L.Ed. 1149. In none of these cases was 
it necessary to re-examine the doctrine to grant 
relief to the Negro plaintiff. And in Sweatt v. 
Painter, supra, the Court expressly reserved de- 
cision on the question whether Plessy v. Fer- 
guson should be held inapplicable to public 
education. 


the colored race,—the right to exemption from un- 
friendly legislation against them distinctively as 
colored,—exemption from legal discriminations, im- 
plying inferiority in civil society, lessening the 
security of their enjoyment of the rights which 
others enjoy, and discriminations which are ste 
towards vedacielk them to the condition of a af 
ject race.” 

See also State of Virginia v. Rives, 1879, 100 U.S. 
818, 318, 25 L.Ed. 667; Ex parte Virginia, 1879, 100 
U.S. 339, 344-345, 25 L.Ed. 676. 

6. The doctrine apparently originated in Roberts v. 
-City of Boston, 1850, 5 Cush, 198, 59 Mass. 198, 
206, upholding school segregation against attack 
as being violative of a state constitutional guarantee 
of equality. Segregation in Boston public schools 
was eliminated in 1855. Mass. Acts 1855, c. 256. 
But elsewhere in the North segregation in public 
education has persisted in some communities until 
recent years. It is apparent that such segregation 
has long been a nationwide problem, not merely 
one of sectional concern. 

7. See also Berea College v. Kentucky, 1908, 211 U.S. 
45, 29 S.Ct. 38, 58 L.Ed. 81. 

8. In the Cumming case, Negro taxpayers sought an 
injunction requiring the defendant school board to 
discontinue the operation of a high school for white 
children until the board resumed operation of a 
high school for Negro children. Similarly, in the 
Gong Lum case, the plaintiff, a child of Chinese 
descent, contended only that state authorities had 
misapplied the doctrine by classifying him with 
Neer children and requiring him to attend a Negro 
school. 
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In the instant cases, that question is directly 
presented. Here, unlike Sweatt v. Painter, there 
are findings below that the Negro and white 
schools involved have been equalized, or are 
being equalized, with respect to buildings, cur- 
ricula, qualifications and salaries of teachers, 
and other “tangible” factors.® Our decision, 
therefore, cannot turn on merely a comparison 
of these tangible factors in the Negro and white 
schools involved in each of the cases. We must 
look instead to the effect of segregation itself 
on public education. 

In approaching this problem, we cannot turn 
the clock back to 1868 when the Amendment 
was adopted, or even to 1896 when Plessy v. 
Ferguson was written. We must consider public 
education in the light of its full development 
and its present place in American life through- 
out the Nation. Only in this way can it be de- 
termined. if segregation in public schools de- 
prives these plaintiffs of the equal protection 
of the laws. 

[Importance of Education] 


Today, education is perhaps the most impor- 
tant function of state and local governments. 
Compulsory school attendance laws and the 
great expenditures for education both demon- 
strate our recognition of the importance of edu- 
cation to our democratic society. It is required 
in the performance of our most basic public 
responsibilities, even service in the armed forces. 
It is the very foundation of good citizenship. 
Today it is a principal instrument in awakening 
the child to cultural valuesin preparing him 
for later professional training, and in helping 
him to adjust normally to his environment. In 
these days, it is doubtful that any child may 
reasonably be expected to succeed in life if he 
is denied the opportunity of an education. Such 
an opportunity, where the state has undertaken 
to provide it, is a right which must be made 
available to all on equal terms. 

[Effect of Segregation] 
We come then to the question presented: Does 


9. In the Kansas case, the court below found substan- 
tial equality as to all such factors. 98 F.Supp. 797, 
793. In the South Carolina case, the court below 
found that the defendants were proceeding 
“promptly and in good faith to comply with the 
court’s decree.” 108 F.Supp. 920, 921. In the 
Virginia case, the court below noted that the equali- 
zation program was already “afoot and progressing,” 
103 F.Supp. 337, 341; since then, we have been 
advised, in the Virginia Attorney General’s brief 
on reargument, that the program has now been com- 
pleted. In the Delaware case, the court below si- 
milarly noted that the state’s equalization program 
was well under way. 91 A.2d 187, 189. 


segregation of children in public schools solely on 
the basis of race, even though the physical facili- 
ties and other “tangible” factors may be equal, 
deprive the children of the minority group of 
equal educational opportunities? We believe 
that it does. 

In Sweatt v. Painter, supra [339 U.S. 629, 70 
S.Ct. 850], in finding that a segregated law 
school for Negroes could not provide them equal 
educational opportunities, this Cuurt relied in 
large part on “those qualities which are incapable 
of objective measurement but which make for 
greatness in a law school.” In McLaurin v. 
Oklahoma State Regents, supra [839 U.S. 687, 
70 S.Ct. 853], the Court, in requiring that a 
Negro admitted to a white graduate school be 
treated like all other students, again resorted 
to intangible considerations: “* * * his ability 
to study, to engage in discussions and exchange 
views with other students, and, in general, to 
learn his profession.” Such considerations apply 
with added force to children in grade and high 
schools. To separate them from others of sim- 
ilar age and qualifications solely because of 
their race generates a feeling of inferiority as 
to their status in the community that may affect, 
their hearts and minds in a way unlikely ever to 
be undone. The effect of this separation on their 
educational opportunities was well stated by a 
finding in the Kansas case by a court which 
nevertheless felt compelled to rule against the 
Negro plaintiffs: 

“Segregation of white and colored chil- 
dren in public schools has a detrimental 
effect upon the colored children. The impact 
is greater when it has the sanction of the 
law; for the policy of separating the races 
is usually interpreted as denoting the in- 
feriority of the negro group. A sense of 
inferiority affects the motivation of the child 
to learn. Segregation with the sanction of 
law, therefore, has a tendency to [retard] 
the educational and mental development of 
Negro children and to deprive them of some 
of the benefits they would receive in a 
racial[ly] integrated school system.”!° 

Whatever may have been the extent of psychol- 
ogical knowledge at the time of Plessy v. Fergu- 
son, this finding is amply supported by modern 
10. A similar finding was made in the Delaware case: 

“I conclude from the testimony that in our Dela- 

ware society, State-imposed segregation in. education 

itself results in the Negro children, as a class, re- 
ceiving educational opportunities which are sub- 


stantially inferior to those available to white 
— otherwise similarly situated.” 87 A.2d 862, 
865. 
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authority.14 Any language in Plessy v. Ferguson 
contrary to this finding is rejected. 


[Conclusion] 


We conclude that in the field of public edu- 
cation the doctrine of “separate but equal” has 
no place. Separate educational facilities are in- 
herently unequal. Therefore, we hold that the 
plaintiffs and others similarly situated for whom 
the actions have been brought are, by reason 
of the segregation complained of, deprived of 
the equal protection of the laws guaranteed by 
the Fourteenth Amendment. This disposition 
makes unnecessary any discussion whether such 
segregation also violates the Due Process Clause 
of the Fourteenth Amendment.!? 


[Decrees Postponed] 


Because these are class actions, because of the 
wide applicability of this decision, and because 
of the great variety of local conditions, the for- 


11. K. B. Clark, Effect of Prejudice and Discrimination 
on Personality Development (Midcentury White 
House Conference on Children and Youth, 1950); 
Witmer and Kotinsky, Personality in the Making 
(1952), c. VI; Deutscher and Chein, The Psycho- 
logical Effects of Enforced Segregation: A Survey 
of Social Science Opinion, 26 J.Psychol. 259 ieee ); 
Chein, What are the Psychological Effects of Segre- 
gation Under Conditions of Equal Facilities?, 3 Int. 
J. Opinion and Attitude Res. 229 (1949); Brameld, 
Educational Costs, in Discrimination and National 
Welfare (Maclver, ed., 1949), 44-48; Frazier, The 
Negro in the United States (1949), 674-681. And 
oe  aamaad Myrdal, An American Dilemma 

12. See Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 698, 
concerning the Due Process Clause of the Fifth 
Amendment. 

13. “4, Assuming it is decided that segregation in pub- 
lic schools violates the Fourteenth Amendment 

“(a) would a decree necessarily follow providing 
that, within the limits set by normal geographic 
school districting, Negro children should forthwith 
be admitted to schools of their choice, or 


mulation of decrees in these cases presents prob- 
lems of considerable complexity. On reargu- 
ment, the consideration of appropriate relief was 
necessarily subordinated to the primary question 
—the constitutionality of segregation in public 
education. We have now announced that such 
segregation is a denial of the equal protection 
of the laws. In order that we may have the full 
assistance of the parties in formulating decrees, 
the cases will be restored to the docket, and the 
parties are requested to present further argu- 
ment on Questions 4 and 5 previously pro- 
pounded by the Court for the reargument this 
Term.!® The Attorney General of the United 
States is again invited to participate. The At- 
torneys General of the states requiring or per- 
mitting segregation in public education will also 
be permitted to appear as amici curiae upon re- 
quest to do so by September 15, 1954, and sub- 
mission of briefs by October 1, 1954." 
It is so ordered. 
~ “(b) may this Court, in the exercise of its equity 
wers, permit an effective gradual adjustment to 
brought about from existing segregated systems 
to a system not based on color distinctions 
“5. On the assumption on which questions 4(a) 
and (b) are based, and assuming further that thi 
Court will exercise its equity powers to the end de- 
scribed in question 4(b), 
_ “(@) should this Court formulate detailed decrees 


in these cases; 
“(b) if so, what specific issues should the decree 


reach; 

“(c) should this Court appoint a special master 
to hear evidence with a view to recommending 
specific terms for such decrees; 

“(d) should this Court remand to the courts of 

instance with directions to frame decrees in 

these cases, and if so what general directions should 
the decrees of this Court include and what pro- 
cedures should the courts of first instance fo! 
in arriving at the specific terms of more detailed 
decrees?” 

14. See Rule 42, Revised Rules of this Court, effective 
July 1, 1954, 28 U.S.C.A. 
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Public Schools—The School Segregation Cases 
Spottswood Thomas BOLLING et al. v. C. Melvin SHARPE et al. 
United States Supreme Court, May 17, 1954, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884. 


SUMMARY: In a companion case to those considered in Brown v. Board of Education of 
Topeka, supra, arising in the District of Columbia, the United States Supreme Court held 
that the doctrine of “separate but equal,” when utilized to bar Negro children from ad- 
mission to public schools in the District of Columbia, violates the Due Process Clause of 


the Fifth Amendment. 


Mr. Chief Justice WARREN delivered the opinion of the Court: 
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This case challenges the validity of segrega- 
tion in the public schools of the District of Col- 
umbia. The petitioners, minors of the Negro 
race, allege that such segregation deprives them 
of due process of law under the Fifth Amend- 
ment. They were refused admission to a public 
school attended by white children solely because 
of their race. They sought the aid of the Dis- 
trict Court for the District of Columbia in ob- 
taining admission. That court dismissed their 
complaint. The Court granted a writ of certiorari 
before judgment in the Court of Appeals because 
of the importance of the constitutional question 
presented. 344 U.S. 873, 73 S.Ct. 173, 97 L.Ed. 
676. 

We have this day held that the Equal Protec- 
tion Clause of the Fourteenth Amendment pro- 
hibits the states from maintaining racially 
segregated public schools. The legal problem in 
the District of Columbia is somewhat different, 
however. The Fifth Amendment, which is ap- 
plicable in the District of Columbia, does not 
contain an equal protection clause as does the 
Fourteenth Amendment which applies only to 
the states. But the concepts of equal protection 
and due process, both stemming from our Amer- 
ican ideal of fairness, are not mutually exclusive. 
The “equal protection of the laws” is a more 
explicit safeguard of prohibited unfairness than 
“due process of law,” and, therefore, we do not 
imply that the two are always interchangeable 
phrases. But, as this Court has recognized, dis- 
crimination may be so unjustifiable as to be 
violative of due process.” 


[Racial Classification] 


Classifications based solely upon race must 
be scrutinized with particular care, since they 
are contrary to our traditions and hence constitu- 
tionally suspect. As long ago as 1896, this 


1. Brown v. Board of Education, 347 U.S. 483, 74 
S.Ct. 686. 

2. Detroit Bank v. United States, 317 U.S. 329, 63 
S.Ct, 297, 87 L.Ed. 304; Currin v. Wallace, 306 
U.S..1, 18-14, 59 S.Ct. 379, 386, 83 L.Ed. 441; 
Steward Machine Co. v. Davis, 301 U.S, 548, 585, 
57 S.Ct. 883, 890, 81 L.Ed. 1279. 

8. Korematsu v. United States, 323 U.S. 214, 216, 65 


Court declared the principle “that the constitu- 
tion of the United States, in its present form, 
forbids, so far as civil and political rights are 
concerned, discrimination by the general govern- 
ment, or by the states, against any citizen be- 
cause of his race.”* And in Buchanan v. Warley, 
245 U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149, the Court 
held that a statute which limited the right of 
a property owner to convey his property to a 
person of another race was, as an unreasonable 
discrimination, a denial of due process of law. 

Although the Court has not assumed to define 
“liberty” with any great precision, that term is 
not confined to mere freedom from bodily re- 
straint. Liberty under law extends to the full 
range of conduct which the individual is free 
to pursue, and it cannot be restricted except 
for a proper governmental objective. Segrega- 
tion in public education is not reasonably related 
to any proper governmental objective, and thus 
it imposes on Negro children of the District of 
Columbia a burden that constitutes'an arbitrary 
deprivation of their: liberty in violation of the 
Due Process Clause. 

In view of our decision that the Constitution 
prohibits the states from maintaining racially 
segregated public schools, it would be unthink- 
able that the same Constitution would impose 
a lesser duty on the Federal Government.’ We 
hold that racial segregation in the public schools 
of the District of Columbia is a denial of the due 
process of law guaranteed by the Fifth Amend- 
ment to the Constitution. 

For the reasons set out in Brown v. Board of 
Education, this case will be restored to the 
docket for reargument on Questions 4 and 5 
previously propounded by the Court. 345 U.S. 
972, 73 S.Ct. 1114; 97 L.Ed. 1388. 

It is so ordered. 


S.Ct. 193, 194, 89 L.Ed. 194; Hirabayashi v. 
United States, 820 U.S. 81, 100, 63 S.Ct. 1375, 
1385, 87 L.Ed. 1774. 

4. Gibson v. Mississippi, 162 U.S. 565, 591, 16 S.Ct. 
904, 910, 40 L.Ed. 1075. Cf. Steele v. Louisville & 
Nashville R. Co., 323 U.S. 192, 198-199, 65 S.Ct. 
226, 230, 89 L.Ed. 173. 

5. Cf. Hurd v, Hodge, 334 U.S. 24, 68 S.Ct. 847, 92 
L.Ed. 1187. 
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Public Schools—The School Segregation Cases 
Oliver BROWN et al. v. BOARD OF EDUCATION OF TOPEKA, Shawnee County, Kansas, 


et al. 


Harry BRIGGS, jr., et al. v. R. W. ELLIOTT et al. 
Derothy E. DAVIS et al. v. COUNTY SCHOOL BOARD OF PRINCE EDWARD COUNTY, 


Virginia, et al. 


Spottswood Thomas BOLLING et al. v. C. Melvin SHARPE, et al. 
Francis B. GEBHART et al. v. Ethel Louise BELTON et al. 
United States Supreme Court, May 31, 1955, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 653. 


SUMMARY: After extending hearings on the matter of the enforcement of its 1954 deci- 
sion in Brown v. Board of Education of Topeka, supra, the United States Supreme Court 
remanded the cases to the lower courts from which they arose for the issuance of decrees 
in conformity with the principles announced in the prior decision and for compliance “with 
all deliberate speed.” For the orders of the lower courts in Kansas, South Carolina and 
Virginia upon remand, see under EDUCATION—Public Schools, in the COURTS section. 


Mr. Chief Justice WARREN delivered the opinion of the Court: 


These cases were decided on May 17, 1954. 
The opinions of that date! declaring the funda- 
mental principle that racial discrimination in 
public education is unconstitutional, are incor- 
porated herein by reference. All provisions of 
federal, state, or local law requiring or permit- 
ting such discrimination must yield to this prin- 
ciple. There remains for consideration the 
manner in which relief is to be accorded. 

Because these cases arose under different local 
conditions and their disposition will involve a 
variety of local problems, we requested further 
argument on the question of relief.2 In view of 


1. 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, 347 U.S. 
497, 74 S.Ct. 698, 98 L.Ed, 884. 

2. Further argument was requested on the following 
questions, 347 U.S. 483, 495-496, note 13, 74 S.Ct. 
686, 692, 98 L.Ed. 873, previously propounded by 
the Court: 

“4, Assuming it is decided that segregation in 
public schools violates the Fourteenth Amendment 

“(a) would a decree necessarily follow providing 
that, within the limits set by normal geographic 
school districting, Negro children should forthwith 
be. admitted to schools of their choice, or 

“(b) may this Court, in the exercise of its equity 
powers, permit an effective gradual adjustment to be 
brought about from existing segregated systems to 
a a not based on color distinctions? 

5. On the assumption on which questions 4 (a) 
and (b) are based, and assuming further that this 
Court will exercise its equity powers to the end de- 
scribed in question 4 (b), 

“(a) should this Court "formulate detailed decrees 
in these cases; 
if so, what specific issues should the de- 
crees reach; 
“(c) should this Court appoint a special master 


the nationwide importance of the decision, we 
invited the Attorney General of the United 
States and the Attorneys General of all states 
requiring or permitting racial discrimination in 
public education to present their views on that 
question. The parties, the United States, and 
the States of Florida, North Carolina, Arkansas, 
Oklahoma, Maryland, and Texas filed briefs and 
participated in the oral argument. 


These presentations were informative and 
helpful to the Court in its consideration of the 
complexities arising from the transition to a 
system of public education freed of racial dis- 
crimination. The presentations also demon- 
strated that substantial steps to eliminate racial 
discrimination in public schools have already 
been taken, not only in some of the communities 
in which these cases arose, but in some of the 
states appearing as amici curiae, and in other 
states as well. Substantial progress has been 
made in the District of Columbia and in the 
communities in Kansas and Delaware involved 
in this litigation. The defendants in the cases 
coming to us from South Carolina and Virginia 


to hear evidence with a view to recommending 
specific terms for such decrees; 

“(d) should this Court remand to the courts of 
first instance with directions to frame decrees in 
these cases, and if so what general directions 
should the decrees of this Court include and what 
procedures should the courts of first instance follow 
in arriving at the specific terms of more detailed 
decrees?” 
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are awaiting the decision of this Court concern- 
ing relief. 


[School Problems] 


Full implementation of these constitutional 
principles may require solution of varied local 
school problems. School authorities have the 
primary responsibility for elucidating, assessing, 
and solving these problems; courts will have 
to consider whether the action of school authori- 
ties constitutes good faith implementation of the 
governing constitutional principles. Because of 
their proximity to local conditions and the pos- 
sible need for further hearings, the courts which 
originally heard these cases can best perform 
this judicial appraisal. Accordingly, we believe 
it appropriate to remand the cases to those 
courts.® 


[Equitable Principles | 


In fashioning and effectuating the decrees, 
the courts will be guided by equitable principles. 
Traditionally, equity has been characterized by 
a practical flexibility in shaping its remedies* and 
by a facility for adjusting and reconciling public 
and private needs.° These cases call for the 
exercise of these traditional attributes of equity 
power. At stake is the personal interest of the 
plaintiffs in admission to public schools as soon 
.as practicable on a nondiscriminatory basis. To 
effectuate this interest may call for elimination 
of a variety of obstacles in making the transition 
to school systems operated in accordance with 
the constitutional principles set forth in our May 
17, 1954, decision. Courts of equity may prop- 
erly take into account the public interest in the 
elimination of such obstacles in a systematic 
and effective manner. But it should go without 
saying that the vitality of these constitutional 


8. The cases coming to us from Kansas, South Caro- 
lina, and _ Virginia were originally heard by three- 
judge District Courts convened under 28 U.S.C. 
§§ 2281 and 2284, 28 U.S.C.A. §§ 2281, 2284. 
These cases will accordingly be remanded to those 
three-judge courts. See Briggs v. Elliott, 342 U.S. 
350, 72 S.Ct. 327, 96 L.Ed. 392. 

4. See Alexander v. Hillman, 296 U.S, 222, 239, 56 
S.Ct. 204, 209, 80 L.Ed. 192. 

5. See Hecht Co. v. Bowles, 321 U.S, 321, 329-330, 
64 S.Ct. 587, 591, 592, 88 L.Ed. 754. 


principles cannot be allowed to yield simply 
because of disagreement with them. 


(“Prompt and Reasonable Start” ] 


While giving weight to these public and pri- 
vate considerations, the courts will require that 
the defendants make a prompt and reasonable 
start toward full compliance with our May 17, 
1954, ruling. Once such a start has been made, 
the courts may find that additional time is nec- 
essary to carry out the ruling in an effective 
manner. The burden rests upon the defendants 
to establish that such time is necessary in the 
public interest and is consistent with good faith 
compliance at the earliest practicable date. To 
that end, the courts may consider problems re- 
lated to administration, arising from the physical 
condition of the school plant, the school trans- 
portation system, personnel, revision of school 
districts and attendance areas into compact units 
to achieve a system of determining admission to 
the public schools on a nonracial basis, and re- 
vision of local laws and regulations which may 
be necessary in solving the foregoing problems. 
They will also consider the adequacy of any 
plans the defendants may propose to meet these 
problems and to effectuate a transition to a 
racially nondiscriminatory school system. Dur- 
ing this period of transition, the courts will re- 
tain jurisdiction of these cases. 


[Cases Remanded] 


The judgments below, except that in the Dela- 
ware case, are accordingly reversed and the 
cases are remanded to the District Courts to 
take such proceedings and enter such orders 
and decrees consistent with this opinion as are 
necessary and proper to admit to public schools 
on a racially nondiscriminatory basis with all 
deliberate speed the parties to these cases. The 
judgment in the Delaware case—ordering the 
immediate admission of the plaintiffs to schools 
previously attended only by white children—is 
affirmed on the basis of the principles stated in 
our May 17, 1954, opinion, but the case is re- 
manded to the Supreme Court of Delaware for 
such further proceedings as that Court may deem 
necessary in light of this opinion. 

It is so ordered. 
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EDUCATION 


Colleges and Universities—Alabama 
Autherine J. LUCY et al. v. William F. ADAMS, Dean of Admissions, University of Alabama. 
United States Supreme Court, October 10, 1955, 350 U.S. 1, 76 S.Ct. 33, 100 L.Ed. 


SUMMARY: Officials of the University of Alabama, who had been enjoined from denying 
Negro petitioners admission to the University, obtained from the United States District 
Court a suspension of the injunction pending an appeal to the Court of Appeals. The 
Supreme Court, on petition, reinstated the injunction pending the appeal, to the extent it 
restrained the officials from denying petitioners admission. See also, EDUCATION—Col- 
leges and Universities, in the COURTS section. 





PER CURIAM: 


Petitioners, Autherine J. Lucy and Polly Anne 
Myers, citizens of Alabama, have been seeking 
admission to the University of Alabama since 
September, 1952. Respondent William F. Adams 
is Dean of Admissions of the University. After 
hearings United States District Judge Grooms 
of the Northern District of Alabama found that 
petitioners had been denied admission to the 
University “solely on account of their race and 
color.” Holding this denied petitioners equal 
protection of state laws, the court permanently 
enjoined respondent Adams, his agents, employ- 
ees and others acting in concert with respondent 
“from denying the plaintiffs and others similarly 
situated the right to enroll in the University of 
Alabama and pursue courses of study thereat, 
solely on account of their race and color.” Re- 
spondent’s motion to suspend the injunction 


pending appeal to the United States Court of 
Appeals for the Fifth Circuit was granted by the 
District Judge. A judge of that court denied a 
motion to vacate the suspension and reinstate 
the injunction. A similar motion is now before 
us. 

The motion is granted and the injunction is 
reinstated to the extent that it enjoins and re- 
strains the respondent and others designated 
from denying these petitioners Autherine Lucy 
and Polly Anne Myers the right to enroll in the 
University of Alabama and pursue courses of 
study there. Sipuel v. Board of Regents of the 
University of Oklahoma, 332 U.S. 631, 68 S.Ct. 
299, 92 L.Ed. 247; Sweatt v. Painter, 339 U.S. 629, 
70 S.Ct. 848, 94 L.Ed. 1114; McLaurin v. Okla- 
homa State Regents for Higher Education, 389 
U.S. 687, 70 S.Ct. 851, 94 L.Ed. 1149. In other 
respects, the motion is denied. 





EDUCATION 


Colleges and Universities—Florida 


State of FLORIDA ex rel. Virgil P. HAWKINS et al. v. BOARD OF CONTROL OF FLORIDA, 


etc. et al. 


United States Supreme Court, May 24, 1954, 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112. 


SUMMARY: In court action commenced prior to the decision in the School Segregation 
Cases, Negroes sought admission to the College of Law of the University of Florida. From 
an adverse decision in the Supreme Court of Florida, they petitioned the United States 
Supreme Court for a writ of certiorari. The Court, in a Per Curiam order, granted the pe- 
tition, reversed and remanded the case. For the decision of the Supreme Court of Florida 
on remand, see EDUCATION—Colleges and Universities in the COURTS section. 

PER CURIAM: for consideration in the light of the Segregation 
Cases decided May 17, 1954, Brown v. Board 
of Education, etc., 347 U.S. 488, 74 S.Ct. 686, 
and conditions that now prevail. 


The Petition for writ of certiorari is granted. 
The judgment is vacated and the case remanded 
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EDUCATION 


Colleges and Universities—Louisiana 


Alexander P. TUREAUD, Jr., a Minor, by Alexander P. Tureaud, Sr., his Father and next 
Friend vy. BOARD OF SUPERVISORS OF LOUISIANA STATE UNIVERSITY and Agricul- 
tural and Mechanical College et al. 


United States Supreme Court, May 24, 1954, 347 U.S. 971, 74 S.Ct. 784, 98 L.Ed. 1112. 


SUMMARY: In court action commenced prior to the decision in the School Segregation 
Cases, a Negro youth sought admission to Louisiana State University. From an adverse de- 
cision in the Court of Appeals for the Fifth Circuit, he petitioned for a writ of certiorari to 
the United States Supreme Court. The Court, in a Per Curiam order, granted certiorari, 
reversed and remanded. See EDUCATION—Colleges and Universities, in the COURTS sec- 


tion, for the decision on remand. 


PER CURIAM: for consideration in the light of the Segregation 

Cases decided May 17, 1954, Brown v. Board of 

The petition for writ of certiorari is granted. | Education, etc., 347 U.S. 483, 74 S.Ct. 686, and 
The judgment is vacated and the case remanded __ conditions that now prevail. 





GOVERNMENTAL FACILITIES 
Golf Courses—Georgia 


Alfred HOLMES, et al. vy. CITY OF ATLANTA et al. 
United States Supreme Court, November 7, 1955, 350 U.S. 879, 76 S.Ct. 141, 100 L.Ed. 


SUMMARY: The Supreme Court reversed a decision of the United States Court of Appeals 
for the Fifth Circuit and, in effect, held that the City of Atlanta could not deny the use of 
municipal golf courses to citizens on the basis of race or color. The opinions of the District 
Court and the Court of Appeals, both of which were vacated, appear infra. See, GOVERN- 
MENTAL FACILITIES—Golf Courses, in :he COURTS section. 





PER CURIAM: remanded to the District Court with direction 

The petition for writ of certiorari is granted, e. narodee decree for petitioners om conformity 
the judgments both of the Court of Appeals and with Mayor & City Council of Baltimore City v. 
the District Court are vacated and the case is Dawson, 76 S.Ct. 138. 





GOVERNMENTAL FACILITIES 
Parks—Kentucky 


James W. MUIR v. LOUISVILLE PARK THEATRICAL ASSOCIATION 
United States Supreme Court, May 24, 1954, 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112. 


SUMMARY: Negroes in Louisville brought a class action in the United States District Court 
of Kentucky, against the city seeking a declaratory judgment of the rights of Negroes to 
use the recreational facilities of the city parks, including golf courses, swimming pools, 
athletic facilities, and an amphitheater which was leased to a theatrical association for 
certain performances. The District Court held that plaintiffs were entitled to the use of 
recreational facilities equal to those provided by the city for white persons, and, on the basis 
of Plessy v. Ferguson, such facilities might be separate. That Court further found that cer- 





UNITED STATES SUPREME COURT 15 


tain of the facilities were not, in fact, substantially equal to those provided for white citizens. 
Sweeney v. City of Louisville, 102 F.Supp. 525 (1951). On appeal by one of the defend- 
ants the Court of Appeals, Sixth Circuit, affirmed, stating in part “* * * but . . . the Louis- 
ville Park Theatrical Association, a privately owned enterprise which leased from the City of 
Louisville an amphitheater in Iroquois Park, where the city did not participate either directly 
or indirectly in the operation of the private enterprise, was guilty of no unlawful discrimina- 
tics, in violation of the Fourteenth Amendment, in refusing admission to colored persons to 
its operatic performances during the summertime . . .” Sub nom., Muir v. Louisville Park 
Theatrical Association, 202 F.2d 275 (1954). On petition for writ of certiorari, the Supreme 
Court granted the writ, reversed and remanded. 


PER CURIAM: 
The petition for writ of certiorari is granted. | Cases decided May 17, 1954, Brown v. Board 


The judgment is vacated and the case remanded _ of Education, et., 347 U.S. 483, 74 S.Ct. 686, 
for consideration in the light of the Segregation and conditions that now prevail. 





GOVERNMENTAL FACILITIES 
Parks—Maryland 


MAYOR AND CITY COUNCIL OF BALTIMORE CITY et al. v. Robert M. DAWSON, Jr. et 
al. 


United States Supreme Court, November 7, 1955, 350 U.S. ——, 76 S.Ct. 133, 100 L.Ed. 


SUMMARY: By a Per Curiam order, the Supreme Court affirmed on appeal a decision of 
the United States Court of Appeals for the Fourth Circuit. The Court of Appeals had held 
that the Equal Protection Clause of the Fourteenth Amendment to the Constitution prevented 
the State of Maryland from invoking its police power to enforce segregation of races on pub- 
lic beaches and in public bath houses, citing the School Segregation Cases. See, GOVERN- 
MENTAL FACILITIES—Parks, under COURTS section. 








PUBLIC ACCOMMODATIONS 


Cemeteries—lowa 
Evelyn RICE v. SIOUX CITY MEMORIAL PARK CEMETERY, Inc., et al. 
United States Supreme Court, May 9, 1955, 349 U.S. 70, 75 S.Ct. 614, 99 L.Ed. 507. 


SUMMARY: An Iowa cemetery, operated by a private corporation, refused to allow an 
American Indian to be buried in a lot purchased by the plaintiff. The cemetery relied on its 
contract with plaintiff that permitted burial only of members of the Caucasian race. The 
Iowa Supreme Court upheld the validity of the contract as worded. The United States Su- 
preme Court granted certiorari and, by an evenly divided court, affirmed the lowa Supreme 
Court without opinion. On rehearing, the Supreme Court, three Justices dissenting, held that, 
as the Iowa legislature had enacted legislation that would prevent future cases of this nature 
arising in Iowa, the issue presented by the petitioner was not of such public concern as to 
warrant the granting of certiorari. The Court dismissed the writ of certiorari as improvid- 
ently granted. 


Mr. Justice FRANKFURTER delivered the opinion of the Court: 


This is an action for damages brought by of Woodbury County, Iowa, to compensate her 
plaintiff, petitioner here, in the District Court for mental suffering claimed to flow from de- 
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fendant cemetery’s refusal to bury her husband, 
a Winnebago Indian, after services had been 
conducted at the grave site and the burial party 
had disbanded. Plaintiff founded her action, so 
far as here relevant, on breach of a contract 
whereby defendant had undertaken to afford 
plaintiff “Right of Sepulture” in a specified lot 
of its cemetery. The contract of sale of the 
burial lot also provided that 

“burial privileges accrue only to members 

of the Caucasian race.” 60 N.W.2d 112 
Plaintiff asserted that this provision was void 
under both the Iowa and the United States 
Constitutions and that recognition of its vali- 
dity would violate the Fourteenth Amendment. 
By an amendment to the complaint, plaintiff 
also claimed a violation of the United Nations 
Charter. The defense was anchored in the vali- 
dity of the clause as a bar to this action. 

After an abortive attempt to remove the case 
to the federal courts, D.C., 102 F.Supp. 658, 
defendants moved to dismiss the amended peti- 
tion in the state court. This motion was denied, 
except that insofar as the amendment to the 
petition had relied on the United Nations 
Charter, the amendment was dismissed. Fol- 
lowing Iowa procedure, the trial court enter- 
tained motions by both parties requesting it to 
adjudicate prior to trial points of law relating 
to the effect of the restrictive covenant. The 
Iowa court ruled that the clause was not void 
but was unenforceable as a violation of the 
Constitutions and public policy of Iowa and the 
United States. Nevertheless, it held that the 
clause “may be relied upon as a defense” and 
that “the action of a state or federal court in 
permitting a defendant to stand upon the terms 
of its contract and to defend this action in court 
would not constitute state or federal action” 
contrary to the Fifth and Fourteenth Amend- 
ments. It again ruled that the United Nations 
Charter was irrelevant, and the case was finally 
dismissed. 

The Supreme Court of Iowa affirmed, reason- 
ing that the decision of this Court in Shelley. v. 
Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161, 
when considered in conjunction with the In re 
Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 27 
L.Ed. 835, did not require a state court to ig- 
nore such a provision in a contract when raised 
as a defense and in effect to reform the contract 
by enforcing it without regard to the clause. 
The court further ruled that the provisions of 
the United Nations Charter “have no bearing on 
the case” and that none of the grounds based 


on local law sustained the action. 245 Iowa, 
147, 60 N.W.2d 110, 117. We granted certiorari, 
347 U.S. 942, 74 S.Ct. 638, 98 L.Ed. 1091. 


[State Action] 


The basis for petitioner’s resort to this Court 
was primarily the Fourteenth Amendment, 
through the Due Process and Equal Protection 
Clauses. Only if a State deprives any person 
or denies him enforcement of a right guaranteed 
by the Fourteenth Amendment can its protection 
be invoked. Such a claim involves the threshold 
problem whether, in the circumstances of this 
case, what Iowa, through its courts, did 
amounted to “state action.” This is a complicated 
problem which for long has divided opinion in 
this Court. See, e. g., Raymond v. Chicago 
Union Traction Co., 207 U.S. 20, 28 S.Ct. 7, 52 
L.Ed. 78; Snowden v. Hughes, 321 U.S. 1, 64 
S.Ct. 397, 88 L.Ed. 497; Terry v. Adams, 345 
U.S. 461, 73 S.Ct. 809, 97 L.Ed. 1152. See, also, 
Barrows v. Jackson, 346 U.S. 249, 73 S.Ct. 1031, 
97 L.Ed. 1586. Were this hurdle cleared, the 
ultimate substantive question, whether in the 
circumstances of this case the action complained 
of was condemned by the Fourteenth Amend- 
ment, would in turn present no easy constitu- 
tional problem. 

The case was argued here and the stark fact 
is that the Court was evenly divided. 348 U.S. 
880, 75 S.Ct. 122. In accordance with undeviat- 
ing practice, no indication was given regarding 
the grounds of this division. 


[UN Charter] 


In addition to the familiar though vexing 
problems of constitutional law, there was refer- 
ence in the opinions of the Iowa courts and in 
the briefs of counsel to the United Nations 
Charter. The Iowa courts dismissed summarily 
the claim that some of the general and hortatory 
language of this Treaty, which so far as the 
United States is concerned is itself an exercise 
of the treaty-making power under the Constitu- 
tion, constituted a limitation on the rights of 
the States and of persons otherwise reserved to 
them under the Constitution. It is a redundancy 
to add that there is, of course, no basis for any 
inference that the division of this Court re- 
flected any diversity of opinion on this question. 


[Rehearing] 


Following our affirmance by necessity of the 
decision of the Iowa Supreme Court, a petition 
was filed for a rehearing before a full Court. 
In our consideration of this petiticr our atten- 
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tion has now been focused upon an Iowa statute 
enacted since the commencement of this. litiga- 
tion. Though it was in existence at the time the 
case first came here, it was then not seen in 
proper focus because’ blanketed by the issues 
of: “state action” and constitutional power for 
which our interest was enlisted. This Iowa 
statute bars the ultimate question presented in 
this case from again arising in that State. In 
light of this fact and the standards governing 
the exercise of our discretionary power of re- 
view upon writ of certiorari, we have considered 
anew whether this case is one in which “there 
are special and important reasons” for granting 
the writ of certiorari, as required by Supreme 
Court Rule 19, 28 U.S.C.A. 


[Supreme Court Rule 19] 


This. Rule, formulated 30 years ago, embodies 
the criteria, developed ever since the Evarts 
Act of 1891, by which the Court determines 
whether a particular case merits consideration, 
with due regard to the proper functioning ‘of the 
limited reviewing power to which this Court 
is confined, decisively restricted through the 
creation of the intermediate Courts of Appeals 
and more largely confined by the Judiciary Act 
of 1925. In illustrating the character of reasons 
which may be deemed “special and important”, 
the Rule refers to cases 

“Where a state court has decided a fed- 
eral question of substance not theretofore 
determined by this court, or has decided it 
in a way probably not in accord with ap- 
plicable decisions of this court.” 

A federal question raised by a petitioner may 
be “of substance” in the sense that, abstractly 
considered, it may present an intellectually in- 
teresting and solid problem. But this Court does 
not sit to satisfy a scholarly interest in such 
issues. Nor does it sit for the benefit of the 
particular litigants. Magnum Import Co. v. 
Coty, 262 U.S. 159, 163, 43 S.Ct. 531, 532, 67 
L.Ed. 922; see also Address of Mr. Chief Jus- 
tice Vinson, before the American Bar Associa- 
tion, Sept. 7, 1949, 69 Sup.Ct. v, vi; Address of 
Mr. Chief Justice Hughes, before the American 
Law Inst. May 10, 1984, XI Proc. Am. Law Inst. 
$13. “Special. and important reasons” im- 
ply a reach to a problem beyond the aca- 
demic or the episodic. This is especially true 
where the issues involved reach constitutional 
dimensions, for then there comes into play re- 
gard for the Court’s duty to avoid decision of 
constitutional issues unless avoidance becomes 


evasion: Cf. the classic rules for each avoidance 
stated by Mr. Justice Brandeis in Ashwander v. 
Tennessee Valley Authority, 297 U.S. 288, 341, 
56 S.Ct. 466, 480, 80 L.Ed. 688. 

In the present case, certiorari was granted, 
according to our practice, because at least four 
members of the Court deemed that despite the 
rather unique circumstances of this case Iowa’s 
willingness to enforce this restrictive covenant 
rendered it “special and important.” We were 
unmindful at the time of Iowa’s corrective legis- 
lation and of its implications. While that sta- 
tute had been cited in the opinion of the Iowa 
Supreme Court, without quotation, in tangential 
support of a substantive argument, and while 
similar passing references appear in respondent's 
briefs in opposition to the petition and on the 
merits, it was not even suggested as a ground 
for opposing the grant. Its importance was not 
put in identifying perspective, and it did not 
emerge to significance in the sifting process 
through which the annual hundreds of petitions 
for certiorari pass. Argument at the Bar was 
concerned with other issues and the even divi- 
sion of the Court forestalled that intensive study 
attendant upon opinion-writing which might 
well have revealed the crucial relevance of the 
statute. 


[State Statute] 


These oversights should not now be com- 
pounded by further disregard of the impact of 
this enactment when viewed in the light of 
settled Iowa law, not previously brought to our 
attention, concerning its effect upon private liti- 
gation. The statute provides: 

“Section 1. Any corporation or other 
form of organization organized or engaging 
in the business under the laws of the state 
of Iowa, or wheresoever organized and en- 

- gaging in the business in the state of Iowa, 
of the ownership, maintenance or operation 
of a cemetery * * * ° except * * °° 
churches or religious or established fra- 
ternal societies, or incorporated cities or 
towns or other political subdivisions of the 
state of Iowa * * ® shall be subject to 
the provisions of this chapter. 

a a ° ° 2 e 


“Sec. 8. It shall be unlawful for any or- 
ganization subject to the provisions of this 
chapter to deny the privilege of interment 
of the remains of any deceased person in 
any cemetery * * * solely because of the race 
or color of such deceased person. Any con- 
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tract, agreement, deed, covenant, restriction 
or charter provision at any time entered 
into, or by-law, rule or regulation adopted 
or put in force, either subséquent or prior 
to the effective date of this chapter, author- 
izing, permitting or requiring any organiza- 
tion subject to the provisions of this 
chapter to deny such privilege of interment 
because of race or color of such deceased 
person is hereby declared to be null and 
void and in conflict with the public policy 
of this state. ° ° ° 
2 J SJ a o & 

“Sec. 9. Any person, firm or corporation 
violating any of the provisions of this 
chapter, shall, upon conviction, be pun- 
ishable by a fine of not less than twenty-five 
dollars ($25.00) nor more than one hun- 
dred dollars ($100.00). 


* od oD a o a 


“Sec. 12. Nothing in this Act contained 
shall affect the rights of any parties to any 
pending litigation. 


2 a Sd & © a 


“Approved April 21, 1953.” Iowa Laws 
1953, c. 84; Iowa Code Ann. §§ 566A.1 to 
566A.11. 
As a result of this Act, in any other case arising 
under similar circumstances not only would 
the statutory penalties be applicable, but also, 
under Iowa law, one in petitioner’s position 
would be entitled to recover damages in a civil 
action based on a violation of the statute. See 
Humburd v. Crawford, 128 Iowa 743, 105 N.W. 
330; Brown v. J. H. Bell Co., 146 Iowa 89, 123 
N.W. 231, 124 N.W. 901, 27 L.R,A.,N.S., 407; 
“a v. Prom, Inc., D.C.N.D.Iowa, 117 F.Supp. 

Had the statute been properly brought to our 
attention and the case thereby put into proper 
focus, the case would have assumed such an 
isolated significance that it would hardly have 
been brought here in the first instance.! Any 
adjudication of the constitutional claims pressed 
by petitioner would now be an adjudication 
under circumstances not promotive of the very 
social considerations which evidently inspired 
the Iowa Legislature to provide against the kind 
of discrimination of which complaint is here 
made. On the one hand, we should hesitate to 


1. Cf. District of Columbia v. Sweeney, 310 U.S. 631, 
60 S.Ct. 1082, 84 L.Ed. 1402, where certiorari was 
denied “in view of the fact that the tax is laid 
under a statute which has been repealed and the 
question is therefore not of public importance.” 


pass judgment on Iowa for unconstitutional ac- 
tion, were such to be found, when it has already 
rectified any possible error. On the other hand, 
we should not unnecessarily discourage such 
remedial action by possible condonation of this 
isolated incident. Moreover, the evident diffi- 
culties of the case suggest that, in the absence 
of compelling reason, we should not risk incon- 
clusive and divisive disposition of a case when 
time may further illumine or completely out- 
mode the issues in dispute. 

Such factors are among the many which must 
be weighed in the exercise of that “sound judi- 
cial discretion” which Rule 19 requires. We 
have taken this opportunity to explain their 
relevance, when normally, for obvious reasons 
in view of our volume of business, no opinion 
accompanies dismissal of a writ as improvidently 
granted, because of the apt illustration here 
provided of the kinds of considerations, beyond 
those listed by Rule 19 as illustrative but not 
exhaustive, which preclude adjudication on the 
merits of cases which may have the surface ap- 
pearance of public importance. 


[Certiorari Dismissed] 


We are therefore of the opinion that this 
Court’s order of November 15, 1954, affirming 
by an equally divided Court the decision of the 
Iowa Supreme Court, must be vacated and the 
writ of certiorari dismissed as improvidently 
granted. There is nothing unique about such 
dismissal even after full argument. There have 
been more than sixty such cases and on occa- 
sion full opinions have accompanied the dis- 
missal.2_ The circumstances of this case may be 


2. United States v. Rimer, 220 U.S. 547, 31 S.Ct. 
596, 55 L.Ed. 578; Furness, Withy & Co. v. Yang- 
Tsze Ins, Ass'n, 242 U.S. 480, 37 S.Ct. 141, 61 
L.Ed. 409; Tyrrell v. District of Columbia, 243 
U.S. 1, 87 S.Ct. 361, 61 L.Ed. 557; Houston Oil 
Co. of Texas v. Goodrich, 245 U.S. 440, 38 S.Ct. 
140, 62 L.Ed. 385; Layne & Bowler Corp. v. 
Western Well Works, Inc., 261 U.S. 387, 43 S.Ct. 
422, 67 L.Ed. 712; Southern Power Co. v. North 
Carolina Public Service Co., 263 U.S. 508, 44 S.Ct. 
164, 68 L.Ed. 413; Keller v. Adams-Campbell Co., 
264 U.S. 314, 44 S.Ct. 356, 68 L.Ed. 705; Davis v. 
Currie, 266 U.S. 182, 45 S.Ct. 88, 69 L.Ed, 234; 
Erie R. Co. v. Kirkendall, 266 U.S. 185, 45 S.Ct. 
83, 69 L.Ed, 236; Southern California Edison Co. 
v. Herminghaus, 275 U.S. 486, 48 S.Ct. 27, 72 
L.Ed. 387; Mellon v. McKinley, 275 U.S. 492, 48 
S.Ct. 34, 72 L.Ed. 390; Missouri-Kansas-Texas R. 
Co. v. State of Texas, 275 U.S. 494, 48 S.Ct. 82, 
72, L.Ed. 391; Ellison v. Koswig, 276 U.S. 598, 625, 
48 S.Ct. 320, 72 L.Ed. 724; Johnson v. Thornburgh, 
276 U.S. 601, 48 S.Ct. 322, 72 L.Ed. 725; Carter 
Oil Co. v. Eli, 277 U.S. 573, 48 S.Ct. 485, 72 
L.Ed. 994; Standard Pipe Line Co. v. Commission- 
ers of Index Sulphur Drainage Dist., 278 U.S. 
558, 49 S.Ct. 17, 73 L.Ed. 504; Seaboard Air Line 
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different and more unusual. But this impressive 
practice proves that the Court has not hesitated 
to dismiss a writ even at this advanced stage 
where it appears on further deliberation, in- 
duced by new considerations, that the case is 
not appropriate for adjudication. In the words 
of Mr. Chief Justice Taft, speaking for a unan- 
imous Court: 

“If it be suggested that as much effort 
and time as we have given to the consid- 
eration of the alleged conflict would have 
enabled us to dispose of the case before 
us on the merits, the answer is that it is 


R. Co. v. Johnson (New York, Chicago & St. L. 
R. Co. v. Granfell) 278 U.S. 576, 49 S.Ct. 95, 73 
L.Ed. 515; Empire Gas & Fuel Co. v. Saunders, 
278 U.S. 581, 49 S.Ct. 184, 73 L.Ed. 518; Virginian 
R, Co. v. Kirk, 278 U.S. 582, 49 S.Ct. 185, 73 L.Ed. 
518; Wallace v. Motor Products Corp., 279 U.S. 
589, 49 S.Ct. 21, 73 L.Ed. 522; Sutter v. Midland 
Valley R. Co., 280 U.S. 521, 50 S.Ct. 65, 74 L.Ed. 
590; Anglo & London-Paris Nat. Bank of San 
Francisco v. Consolidated Nat. Bank of Tucson, 
280 U.S. 526, 50 S.Ct. 87, 74 L.Ed. 593; Gulf, 
Mobile & N. R. Co. v. Williams, 280 U.S. 526, 
50 S.Ct. 86, 74 L.Ed. 598; Wisconsin Electric Co. 
v. Dunmore Co., 282 U.S. 818, 51 S.Ct. 214, 75 
L.Ed. 728; Adam v. New York Trust Co., 282 U.S. 
814, 51 S.Ct. 214, 75 L.Ed. 728; Diréctor of Lands 
of Philippine Islands v. Villa-Abrille, 283 U.S. 
785, 51 S.Ct. 341, 75 L.Ed. 1418; Sanchez v. 
Borras, 283 U.S. 798, 51 S.Ct. 490, 75 L.Ed. 1421; 
Elgin, Joliet & E. R. Co. v. Churchill, 284 U.S. 
589, 52 S.Ct. 188, 76 L.Ed. 508; Snowden v. Red 
River and Bayou Des Glaises Levee and Drainage 
Dist. of Louisiana, 284 U.S. 592, 52 S.Ct. 198, 76 
L.Ed. 510; Lang v. United States, 286 U:S. 523, 52 
S.Ct. 495, 76 L.Ed. 1267; Franklin-American Trust 
Co. v. St. Louis Union Trust Co., 286 U.S. 533, 
52 S.Ct. 642, 76 L.Ed. 1274; Louisville & Nashville 
R. Co. v. Parker, 287 U.S. 569, 53 S.Ct. 94, 77 
L.Ed. 501; Sevier Commission Co. v. Wallowa Nat. 
Bank, 287 U.S. 575, 53 S.Ct. 120, 77 L.Ed. 504; 
Fort Smith Suburban R. Co. v. Kansas City South- 
ern R. Co., 288 U.S. 587, 58 S.Ct. 85, 77 L.Ed. 
518; Boynton v. Hutchinson Gas Co., 292 U.S. 601, 
54 S.Ct. 639, 78 L.Ed. 1464; Lynch v. People of 
New York ex rel, Pierson, 293 U.S. 52, 55 S.Ct. 16, 
79 L.Ed. 191; Hunt v. Western Casualty Co., 293 
U.S. 580, 55 S.Ct. 207, 79 L.Ed. 639: Fox Film 
Corp. v. Muller, 294 U.S. 696, 55 S.Ct. 444, 79 
L.Ed. 1234; State Automobile Ins. Ass’n v. Glick, 
294 U.S. 697, 55 S.Ct. 550, 79 L.Ed. 1235: Moor v. 
Texas & N. O. R, Co., 297 U.S. 101, 56 S.Ct. 372, 
80 L.Ed. 509; Texas & N. O. R. Co. v. Neill, 302 
U.S. 645, 58 S.Ct. 118, 82 L.Ed. 501: Aetna Ins. 
Co. v. Illinois Central R. Co., 302 U.S. 652, 58 
S.Ct. 269, 82 L.Ed. 505; Tax Commission of Ohio 
v. Wilbur, 304 U.S. 544, 58 S.Ct. 1086, 82 L.Ed. 
1518: Goodman v. United States, 305 U.S. 578, 
59 S.Ct. 363, 83 L.Ed. 364; Goins v. United States, 
806 U.S. 622, 59 S.Ct. 783, 83 L.Ed. 1027; Mc- 
Goldrick v. Gulf Oil Corp., 309 U.S. 2, 60 S.Ct. 
375, 84 L.Ed. 536; Utilities Ins. Co. v. Potter, 312 
U.S. 662, 61 S.Ct. 804, 85 L.Ed. 1109: Harris v. 
Zion’s Savings Bank & Trust Co., 313 U.S. 541. 61 
S.Ct. 840, 85 L.Ed. 1509: Jones v. Citv of Ovelika, 
315 U.S. 782, 62 S.Ct. 630, 86 L.Ed. 1189; Gorman 
v. Washington University, 316 U.S. 98, 62 S.Ct. 
962, 86 L.Ed. 1300; McCullough v. Kammerer 


very: important that we be consistent in not 
granting the writ of certiorari except in 
cases involving principles the settlement of 
which is of importance to the public, as 
distinguished from that of the parties, and 
in cases where there is a real and embar- 
rassing conflict of opinion and authority be- 
tween the Circuit Courts of Appeals.” Layne 

& Bowler Corp. v. Western Well Works, 

Inc., 261 U.S. 387, 398, 43 S.Ct. 422, 423, 

67 L.Ed. 712. 

Writ of certiorari dismissed. 

The petition for rehearing is granted. The 
order of this Court of November 15, 1954, affirm- 
ing by necessity the judgment of the Supreme 
Court of Iowa is vacated and the writ of cer- 
tiorari is dismissed as improvidently granted. 

It is so ordered. 

Mr. Justice HARLAN took no part in the 
consideration or decision of this case. 


[Dissent] 


Mr. Justice BLACK, with whom THE 
CHIEF JUSTICE and Mr. Justice DOUGLAS 
join, dissenting. 

We think that only very unusual circumstances 
can justify dismissal of cases on the ground 
that certiorari was improvidently granted. Our 
objections to such dismissals are stronger when, 
as here, a case has already been argued and 
decided by the Court. We do not agree that 
the circumstances relied on by the Court justify 


Corp., 323 U.S. 327, 65 S.Ct. 297, 89 L.Ed. 278; 
McCarthy v. Bruner, 323 U.S. 673, 65 S.Ct. 126, 
89 L.Ed. 547; White v. Ragen, 324 U.S. 760, 65 
S.Ct. 978, 89 L.Ed. 1848; Woods v. Nierstheimer, 
828 U.S. 211, 66 S.Ct. 996, 90 L.Ed. 1177; Phyle 
v. Duffy, 334 U.S. 481, 68 S.Ct. 1131, 92 L.Ed. 
1494; Hedgebeth v. State of North Carolina, 334 
U.S. 806, 68 S.Ct. 1185, 92 L.Ed, 1739; Superior 
Court of State of California v. Lillefloren, 335 U.S. 
906, 69 S.Ct. 410, 93 L.Ed. 440; Loftus v. People 
-of State of Illinois, 387 U.S. 935, 69 S.Ct. 1511, 98 
L.Ed. 1741; Parker v. Los Angeles County, 338 
U.S. 327, 70 S.Ct. 161, 94 L.Ed. 144; Hammerstein 
v. Superior Court of California, 341 U.S. 491, 71 
S.Ct. 820, 95 L.Ed. 1185; Stembridge v. State of 
Georgia, 343 U.S. 541, 72 S.Ct. 834, 96 L.Ed. 
1130; Edelman v. People of State of California, 344 
U.S. 3857, 78 S.Ct. 298, 97 L.Ed. 887; Bentsen v. 
Blackwell, 347 U.S. 925, 74 S.Ct. 528, 98 L.Ed. 
1078; State of California ex rel. Brown v. St. Louis 
Union Trust Co., 348 U.S. 982, 75 S.Ct. 354. This 
list is not to be deemed comprehensive. 

Only in the light of argument on the merits did 
it become clear in these numerous cases that the 
petitions for certiorari should not have 
granted. In some instances an asserted conflict 
turned out to be illusory; in others, a federal ques- 
tion was wanting or decision could be rested on a 
non-federal ground; in a number, it became mani- 
fest that the question was of importance merely 
to the litigants and did not present an issue of 
immediate public significance. 
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this dismissal. We granted certiorari because 
serious questions were raised concerning a de- 
nial of the equal protection of the laws guaran- 
teed by the Fourteenth Amendment. Those 
questions remain undecided. The Court dis- 
misses the case because the Iowa Legislature 
has provided that every person in Iowa except 
one who has already filed a suit can prosecute 


everyone in Iowa free to vindicate this kind 
of right except the petitioner. This raises a 
new question of denial of equal protection of 
the laws equally as grave as those which 
prompted us to take this case originally. We 
cannot agree that this dismissal is justified 
merely because this petitioner is the only one 
whose rights may have been unconstitutionally 





claims like this. Apparently this law leaves denied. 





EMPLOYMENT 
Labor Unions—Federa! Statutes 


John SYRES, Louis J. Warrick and Local 254, Oil Workers International Union, C.1.O. v. 
OIL WORKERS INTERNATIONAL UNION, Local No. 23, et al. 





United States Supreme Court, November 14, 1955, 350 U.S. 892, 76 S.Ct. 152, 100 L.Ed. 


SUMMARY: Members of a labor union, composed solely of Negroes, sued an “all-white” 
union to enjoin as discrimination the enforcement of certain collective bargaining provisions 
in a contract, and for a declaratory judgment that such provisions are void. The white union 
had negotiated the contract, both for itself and for the members of the Negro union, which 
established two lines of seniority based on race. The Court of Appeals, Fifth Circuit, in an 
opinion appearing infra (see, EMPLOYMENT—Labor Union, under the COURTS section) 
held that the Federal District Court did not have jurisdiction over the subject matter, for 
lack of diversity of citizenship between the litigants, there being, in that Court’s opinion, no 
statute to construe but rather a private contract. The United States Supreme Court reversed 
the Court of Appeals and remanded for further proceedings, citing cases that establish fed- 


eral jurisdiction over such questions because of the status accorded labor organizations under 
federal statutes. 


PER CURIAM: 


The petition for writ of certiorari is granted. 
The judgment of the Court of Appeals is re- 
versed and the case is remanded to the District 
Court for further proceedings. Steele v. Louis- 


ville & N. R. Co., 323 U.S. 192, 65 S.Ct. 226, 89 
L.Ed. 178; Tunstall v. Brotherhood, 323 U.S. 
210, 65 S.Ct. 235, 89 L.Ed. 187; Brotherhood of 
Railroad Trainmen v. Howard, 343 U.S. 768, 72 
S.Ct. 1022, 96 L.Ed. 1283. 





TRIAL PROCEDURE 
Grand Jury—Georgia 


Amos REECE v. State of GEORGIA. 
United States Supreme Court, December 5, 1955, 350 U.S. 76, 76 S.Ct. 167, 100 L.Ed. 





SUMMARY: The defendant, a Negro, was convicted of rape in a Georgia state court. After 
the conviction was affirmed by the Georgia Supreme Court, the United States Supreme Court 
granted certiorari. The defendant alleged that he was denied due process of law because 
of systematic exclusion of Negroes from the grand jury. The State maintained that defendant 
had not made a timely objection to the composition of the grand jury before indictment, as 





UNITED STATES SUPREME COURT 21 


required by the Georgia rule of practice. The United States Supreme Court reversed, hold- 
ing that the application of the Georgia rule of practice to the accused, a semi-literate Negro 
who had not been afforded counsel before his indictment, violated the Due Process Clause 


of the Fourteenth Amendment. 


Mr. Justice CLARK delivered the opinion of the Court: 


Petitioner, Amos Reece, a Negro, was con- 
victed of the rape of a white woman in Cobb 
County, Georgia. He contends here that Geor- 
gia’s rule of practice requiring him to challenge 
the composition of the grand jury before indict- 
ment violates the Due Process Clause of the 
Fourteenth Amendment. The Georgia Supreme 
Court affirmed his conviction, 211 Ga. 389, 85 
§.E.2d 773, and we granted certiorari because 
of the important issues involved, 349 U.S. 944, 
75 S.Ct. 877. 

Reece was arrested on October 20, 1953, and 
was held in the county jail until his indictment 
three days later. On October 24, the day after 
his indictment, two local attorneys were ap- 
pointed by the trial court to defend him. On 
October 30, before his arraignment, Reece 
moved to quash the indictment on the ground 
that Negroes had been systematically excluded 
from service on the grand jury. This motion 
was overruled after a hearing. On the same day, 
petitioner was tried, convicted and sentenced 
to be electrocuted. The Supreme Court of 
Georgia held that the motion to quash was prop- 
erly denied because, by Georgia practice, objec- 
tions to a grand jury must be made before 
the indictment is returned, 210 Ga. 578, 82 S.E.2d 
10, but reversed the case on another ground, not 
pertinent here, and remanded it for a new trial. 

Before his second trial Reece filed a special 
plea in abatement which alleged systematic ex- 
clusion of Negroes from the jury commission, the 
grand jury which indicted him and the petit jury 
about to be put upon him. This plea also stated 
that petitioner had neither knowledge of the 
grand jury nor the benefit of counsel before his 
indictment. The ‘State’s demurrer to this plea 
was sustained, and petitioner was again tried, 
convicted and sentenced to be electrocuted. It 
it this judgment which is here for review. 


[Time of Petition] 


At the outset the State contends that the case 
is not properly before us because petitioner did 
not apply for a writ of certiorari within 90 days 
after the first judgment of the Supreme Court 
of Georgia. This contention is clearly without 
substance. A timely application for certiorari to 
review the second judgment was made, and the 


case is properly here. 28 U.S.C. § 1257, 28 U.S. 
C.A. § 1257. We have jurisdiction to consider 
all of the substantial federal questions deter- 
mined in the earlier stages of the litigation, Urie 
v. Thompson, 337 U.S. 163, 172-173, 69 S.Ct. 
1018, 1025-1026, 98 L.Ed. 1282, and our right 
to re-examine such question is not affected by 
a ruling that the first decision of the state court 
became the law of the case, Davis v. O'Hara, 
266 U.S. 314, 315, 45 S.Ct. 104, 105, 69 L.Ed. 
303. 


[Grand Jury Selection] 


This Court over the past 50 years has adhered 
to the view that valid grand jury selection is a 
constitutionally protected right. The indictment 
of a defendant by a grand jury from which mem- 
bers of his race have been systematically ex- 
cluded is a denial of his right to equal protec- 
tion of the laws. Patton v. State of Mississippi, 
332 U.S. 468, 68 S.Ct. 184, 92 L.Ed. 76; Norris 
v. State of Alabama, 294 U.S. 587, 55 S.Ct. 579, 
79 L.Ed. 1074; Rogers v. State of Alabama, 192 
U.S. 226, 24 S.Ct. 257, 48 L.Ed. 417; Carter v. 
State of Texas, 177 U.S. 442, 20 S.Ct. 687, 44 
L.Ed. 839. Where no opportunity to challenge 
the grand jury selection has been afforded a 
defendant, his right may be asserted by a plea 
in abatement or a motion to quash before ar- 
raignment, United States v. Gale, 109 U.S. 65, 
72, 3 S.Ct. 1, 6, 27 L.Ed. 857. Of course, if such 
a motion is controverted it must be supported 
by evidence, Patton v. State of Mississippi, supra; 
Martin v. State of Texas, 200 U.S. 316, 26 S.Ct. 
338, 50 L.Ed. 497. 

We mention these principles since the State 
contests the merits of Reece’s claim of systematic 
exclusion. In the hearing on his motion to quash 
before the first trial he presented uncontradicted 
evidence to support the following facts: no 
Negro had served on the grand jury in Cobb 
County for the previous 18 years; the 1950 
census showed that the county had a white 
population of 55,606 and a Negro population 


" of 6,224; the same census showed a population 


of 16,201, male white citizens over 21 years of 
age, and 1,710 male Negro citizens over 21 years 
of age. Petitioner’s motion alleged, and this was 
not contradicted, that there were 534 names on 
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the grand jury list and of this number only six 
were Negroes. Of the six Negroes, one did not 
reside in the county and the other five testified 
in this proceeding. Two were over 80 years of 
age: one was partially deaf and the other in 
poor health. The remaining three were 62 years 
of age. Each of the witnesses had lived in the 
county for at least 30 years. None had ever 
served on a grand jury nor heard of any other 
Negro serving on a grand jury in the county. 
The Clerk and Deputy Clerk of the court testi- 
fied that the jury boxes had been revised in 
1952, that there was no discrimination or syste- 
matic exclusion of Negroes from the grand jury 
list, that six Negroes were on the list, and that 
neither had ever known a Negro to serve on a 
grand jury in Cobb County. 

This evidence, without more, is sufficient to 
make a strong showing of systematic exclusion. 
The sizeable Negro population in the county, 
the fact that all-white juries had been serving for 
as long as witnesses could remember, and the 
selection on the jury list of a relatively few 
Negroes who would probably be disqualified 
for actual jury service all points to a discrimina- 
tion “ingenious or ingenuous,” Smith v. State 
of Texas, 311 U.S. 128, 61 S.Ct. 164, 85 L.Ed. 
84. This evidence placed the burden on the State 
to refute it, Patton v. State of Mississippi, supra, 
and mere assertions of public officials that there 
has not been discrimination will not suffice. See 
Hernandez v. State of Texas, 347 U.S. 475, 74 
S.Ct. 667, 98 L.Ed. 866. However, we do not 
decide this issue. It is sufficient to say that 
petitioner’s motion stated and his evidence sup- 
ported a prima facie constitutional claim. 


[Georgia Rule of Practice] 


Georgia’s rule of practice provides that when 
an “accused has been arrested for the commis- 
sion of a penal offense and is committed to jail, 
he is apprised of the fact that his case or the 
charge against him will undergo grand-jury in- 
vestigation, and it is incumbent upon him to 
raise objections to the competency of the grand 
jurors before they find an indictment against 
him.” Reece v. State, 210 Ga. 578, 82 S.E.2d 10. 
This rule goes back to 1882, Williams v. State, 
69 Ga. 11, and has been consistently followed 
in that State. A similar requirement was con- 
sidered by this Court in Carter v. State of Texas, 
177 US. 442, 20 S.Ct. 687, 44 L.Ed. 839. In that 
case the Texas Code of Criminal Procedure 


provided that a challenge to the array must be 
made before the grand jury was impaneled and 
that anyone confined in the jail at the time 
would, at his request, be brought into court to 
make such challenge. The defendant in Carter 
moved to quash the indictment after the grand 
jury had been impaneled but before his arraign- 
ment. Since the grand jury had been impaneled 
before the commission of the offense for which 
the defendant was indicted, this Court held 
that he “never had any opportunity to challenge 
the array of the grand jury, and was entitled to 
present the objection on which he relied by 
motion to quash.” 177 U.S., at page 447, 20 S.Ct. 
at page 689. In the present case as in Carter, 
the right to object to a grand jury presupposes 
an opportunity to exercise that right. United 
States v. Gale, 109 U.S. 65, 72, 3 S.Ct. 1, 6, 27 
L.Ed. 857. Michel v. State of Louisiana, 350 
U.S. ——, 76 S.Ct. 158. 


We may now turn to the present case to see 
if Reece was afforded such opportunity. He was 
indicted by a grand jury that was impaneled and 
sworn eight days before his arrest. It adjourned 
the day before his arrest and was reconvened 
two days later by an order which did not list 
him as one against whom a case would be pre- 
sented. Reece is a semi-illiterate Negro of low 
mentality. We need not decide whether, with 
the assistance of counsel, he would have had 
an opportunity to raise his objection during the 
two days he was in jail before indictment. But 
it is utterly unrealistic to say that he had such 
opportunity when counsel was not provided for 
him until the day after he was indicted. In 
Powell v. State of Alabama, 287 U.S. 45, 53 
S.Ct. 55, 77 L.Ed. 158, this Court held that the 
assignment of counsel in a state prosecution at 
such time and under such circumstances as to 
preclude the giving of effective aid in the prep- 
aration and trial of a capital case is a denial of 
due process of law. The effective assistance of 
counsel in such a case is a constitutional require- 
ment of due process which no member of the 
Union may disregard. Georgia should have con- 
sidered Reece’s motion to quash on its merits. 

In view of this disposition it is not necessary 
that we consider other issues first raised by Reece 
in his plea in abatement at the second trial. 

The judgment is reversed and the cause is 
remanded for further proceedings not incon- 
sistent with this opinion. 

Reversed. 
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TRIAL PROCEDURE 


Grand Jury—Louisiana 


John MICHEL vy. State of LOUISIANA. 


Clifton Alton PORET and Edgar Labat v. State of LOUISIANA. 


United States Supreme Court, December 5, 1955. 350 U.S. ——, 76 S.Ct. 158, 100 L.Ed. 





SUMMARY: Defendants, Negroes, were convicted of rape in a Louisiana state court and the 
Louisiana Supreme Court affirmed. The United States Supreme Court granted certiorari. 
Petitioners claimed, inter alia, a denial of due process because of systematic exclusion of 
Negroes from the grand jury. The Court affirmed the convictions, holding that defendants 
waived their constitutional rights since they had a reasonable opportunity, after being pro- 


vided counsel, to raise their objection to the grand jury in a timely fashion. The Chief Justice, 
Mr. Justice Black and Mr. Justice Douglas dissented. 


Mr. Justice CLARK delivered the opinion of the Court: 


Louisiana requires that objections to a grand 
jury be raised before the expiration of the third 
judicial day following the end of the grand jury’s 
term or before trial, whichever is earlier. In 
these cases we are asked to decide whether this 
statute as applied violates the Fourteenth 
Amendment. The three petitioners, all Negroes 
sentenced to death for aggravated rape, make no 
attack on the composition of the petit jury nor 
on the fairness of their trials but challenge the 
composition of the grand juries which indicted 
them on the ground there was a systematic ex- 
clusion of Negroes from the panels. No hearing 
was held on these allegations because the lower 
courts found that the question had been waived. 
In each case the Supreme Court of Louisiana 
affirmed, 225 La. 1040, 74 So.2d 207 and 226 La. 
201, 75 So.2d 333, and we granted certiorari, 
348 U.S. 936, 75 S.Ct. 361 and 348 U.S. 950, 75 


1. Section 202 of the Louisiana Code of Criminal 
Procedure, LSA-R.S. § 15:202 provides that: 

“All objections to the manner of selecting or 
drawing any juror or jury or to any defect or ir- 
regularity that can be pleaded against any array 
or venire must be filed, pleaded, heard or urge 
before the expiration of the third judicial day of 
the term for which said jury shall have been 
drawn, or before entering upon the trial of the 
case if it be begun sooner; otherwise, all such 
objections shall be considered as waived and shall 
not afterwards be urged or heard.” 

In State v. Wilson, 204 La. 24, 14 So.2d 878, 
875, appeal dismissed 320 U.S. 714, 64 S.Ct. 202, 
88 L.Ed. 419, the Supreme Court of Louisiana in- 
terpreted the phrase “the third judicial day of the 
term” to mean “the third judicial day following 
the term.” Such a construction has been adhered 
to, State v. Chianelli, 226 La. 552, 76 So.2d 727, 
and is not open to attack here. 


S.Ct. 444, because of the importance of the issues 
involved. ; 

Grand juries in Orleans Parish are impaneled 
in September and March to serve for six months. 
Since § 202 of the Louisiana Criminal Code, as 
interpreted, requires a defendant to object to 
the grand jury before three judicial days after 
its term, the time to raise such objections may 
vary from a minimum of three days—if the de- 
fendant is indicted on the last day of the term— 
to a much longer period if he is indicted during 
the term. Section 284 of the Louisiana Code of 
Criminal Procedure, LSA—R.S. 15:284, provides 
that in any case such objections must be made 
before arraignment. 

We do not find that this requirement on its 
face raises an insuperable barrier to one mak- 
ing claim to federal rights. The test is whether 
the defendant has had “ ‘a reasonable opportunity 
to have the issue as to the claimed right heard 
and determined’ by the State court.” Parker v. 
People of State of Illinois, 883 U.S. 571, 574, 
68 S.Ct. 708, 710, 92 L.Ed. 886; Davis v. Wechs- 
ler, 263 U.S. 22, 44 S.Ct. 18, 68 L.Ed. 148; 
Central Union Tel. Co. v. City of Edwardsville, 
269 U.S. 190, 46 S.Ct. 90, 70 L.Ed. 229; Paterno 
v. Lyons, 334 U.S. 314, 68 S.Ct. 1044, 92 L.Ed. 
1409. See Carter v. State of Texas, 177 USS. 
442, 20 S.Ct. 687, 44 L.Ed. 839. In Avery v. 
State of Alabama, 308 U.S. 444, 60 S.Ct. 321, 
84 L.Ed. 377, this Court held that a lapse of 
three days between the appointment.of counsel 
and the date of trial was not of itself a denial 
of due process. In Louisiana a motion to quash 
is a short, simple document, easily prepared in 
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a single afternoon.? In the light of Avery, a 
three-day minimum for such a motion is not un- 
reasonable. Wilson v. State of Louisiana, 320 
U.S. 714, 64 S.Ct. 202, 88 L.Ed. 419.2 But in 
the circumstances of a particular case, the appli- 
cation of such a rule may not give a reasonable 
opportunity to raise the federal question. See 
Reece v. State of Georgia, 350 U.S. 76, 76 S.Ct. 
167. Accordingly we pass to a consideration of 
the facts in each of these cases. 

No. 32. John Michel.—Michel was indicted by 
the grand jury on February 19, 1953, and was pre- 
sented to the court for arraignment on February 
28. He appeared without counsel and the ar- 
raignment was continued for one week. During 
that week the trial judge talked with Mr. 
Schreiber, a former assistant district attorney 
with wide experience in local criminal practice. 


He asked Mr. Schreiber whether he would take 


2. The motion to quash filed in Michel’s case is as 


follows: 
“Motion to Quash 

“Now into this Honorable Court comes John 
Michel, defendant herein, and having heard the 
Indictment read- and protesting that he is not 
guilty of the offense set out therein, moves to 
quash the said Indictment in its entirety, and to 
quash and set aside the general venire involved 
herein and to quash and set aside the Grand Jury 
Panel herein for the reason that in the pr ings 
— to and attending the presentment of said In- 

ictment, mover was deprived of due process of 
law and equal protection of law as guaranteed by 
the Constitution of the United States and the State 
of Louisiana as follows: 

“1, Defendant is a member of the colored race. 

“9. That considering the negro population of 
the Parish of Orleans and the number of negroes 
qualified for jury service, there has been systematic, 
unlawful noc unconstitutional exclusion of negroes 
from the general venire and Grand Jury Panel and 
Grand Jury involved in the returning of the Indict- 
ment herein; that said systematic, unlawful and un- 
constitutional exclusion of negroes from said units 
has existed continuously prior hereto for a number 
of years in the Parish of Orleans; that said exclu- 
sion has existed because of race or color; that a 
negro has never served on a Grand Jury in the 
Parish of Orleans; that in those instances where 
a have been included in the general venire 
and Grand Jury Panels referred to herein, negroes 
have been discriminated against by an arbitrary 
and inapportionate limiting of their number by 
State officials who have not sufficiently acquainted 
themselves with the qualifications of all potential 

jurors. 

“Wherefore, the said John Michel prays that this 
Motion to Quash be maintained and that the said 
Indictment, general venire and Grand Jury Panel 
be declared null and void and that he be discharged 
from said Indictment.” 

8. In dismissing the appeal from State v. Wilson, 
supra, note 1, the Court stated: “The motion to 
miss is mted and the appeal is dismissed it 
appearing that the decision is based upon a non- 
federal ground adequate to support it.” 820 U.S. 
714, 64 S.Ct, 202, 88 L.Ed. 419. 


the case if private counsel was not retained. 
The judge indicated that if Mr. Schreiber ac- 
cepted, additional counsel would be appointed. 

The term of the grand jury which indicted 
Michel expired March 2, 1953. On that same © 
date Michel appeared again for arraignment 
without counsel. Mr. Schreiber was also present 
in court on other business and the trial judge 
then appointed him counsel for Michel. Where- 
upon Mr. Schreiber asked the court to give him 
an opportunity to look it over and continue the 
matter for one week. No mention of co-counsel 
was made, and the continuance was granted. 

Thereafter, on March 5, Mr. Schreiber re- 
ceived a formal notice of his appointment which, 
though not required by Louisiana law, appears 
at times to have been served in appointment 
cases. On March 6, Mr. Fust was appointed 
co-counsel. The motion to quash the indictment 
was filed on March 9—four days after Mr. 
Schreiber received the formal notice of appoint- 
ment, and five judicial days (7 calendar days) 
after the expiration of the term of the grand jury. 
The State demurred on the ground that it came 
too late. 


[Appointment of Counsel] 


The determination of a single question of fact 
is decisive in this case: the precise date of ap- 
pointment of counsel for Michel. It is contended 
that Mr. Schreiber was not appointed as counsel 
until March 5, the date of his formal notice; 
that he was not aware that he was to be chief 
counsel until after Mr. Fust told him on the 7th 
of his appointment to “assist” Mr. Schreiber; 
and that even if he assumed that he was ap- 
pointed on March 2, he was unfamiliar with the 
case and thought the week’s continuance held 
open for that period all of petitioner’s rights. 
The record, however, shows without contradic- 
tion that Mr. Schreiber was appointed in open 
court, in the presence of petitioner, on March 2. 
The trial judge so found and the Supreme Court 
of Louisiana explicitly upheld this finding. 
While such findings are not conclusive on this 
Court, Rogers v. State of Alabama, infra, they 
are entitled to great weight, Fay v. People of 
State of New York, 332 U.S. 261, 272, 67 S.Ct. 
1618, 1619, 91 L.Ed. 2043. On a question of 
state practice with which we are unfamiliar, we 
will not ordinarily overturn the findings of two 
courts on the mere assertion of counsel that he 
did not consider himself appointed on the date 
of record. Since we find that counsel, a lawyer 
experienced in state criminal practice, had ade- 
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quate time to file the motion after his appoint- 
ment, we hold that the application of § 202 in 
this case was not unreasonable. 


No. 36. Poret and Labat.—These co-defendants 
were also convicted of rape and sentenced to 
death. Neither made any attack on the compo- 
sition of the petit jury, but both filed motions 
to quash their indictments claiming discrimina- 
tion in the selection of the grand jury panel. The 
facts in each case will be considered separately. 

Poret.—Shortly after the crime was committed, 
Poret eluded police officials and fled the State 
of Louisiana. He was indicted on December 11, 
1950, but he was not arrested and nothing was 
known of his whereabouts until late 1951 when 
Louisiana authorities discovered that he was in 
prison in Tennessee. That State refused to re- 
lease him until he had served his term. Lou- 
isiana filed a detainer against him, and he was 
returned to New Orleans on October 3, 1952. 
At his arraignment on October 27, 1952, he was 
assisted by counsel of his own selection. He 
pleaded not guilty to the indictment and was 
granted additional time to file a motion for sev- 
erance. On November 7, after denial of his 
motion for severance, he moved—for the first 
time—to quash the indictment because of sys- 
tematic exclusion of Negroes from the grand 
jury. After a hearing at which it was determined 
that Poret was a fugitive from justice this motion 
was denied by the trial court on the ground that 
it was filed more than a year and a half too late. 
Under § 202, the time for filing had expired in 
March 1951, and the trial court held that the 
provisions of § 202 would not be “suspended 
or nullified for the benefit of a fugitive from 
justice who, by his own conduct” was unable to 
assert his right. The holding was affirmed on 
this ground by the Supreme Court of Louisiana. 


[Time for Challenge] 


It is beyond question that under the Due 
Process Clause of. the Fourteenth Amendment 
Louisiana may attach reasonable time limita- 
tidns to the assertion of federal constitutional 
rights. More particularly, the State may require 
prompt assertion of the right to challenge dis- 
criminatory practices in the makeup of a grand 


4. “A state procedural rule which forbids the raising 
of federal questions at late stages in the case, or 
by any other than a prescri method, has been 
recognized as a valid exercise of state power. The 
principle is clear enough.” Williams v. State of 
Georgia, 349 U.S. 375, 383, 75 S.Ct. 814, 819, and 
cases cited at note 6. See also Brown v. Allen, 344 
U.S. 448, 486, 73 S.Ct. 397, 422, 97 L.Ed. 469. 


jury. The problem here is whether such a limi- 
tation may be avoided by Poret simply on the 
showing that he was a fugitive from prosecution 
throughout the entire period provided him. 

Petitioner argues that he has had no oppor- 
tunity to make his challenge to the grand jury 
since the time allowed him by § 202 had expired 
before he was returned to Louisiana. But the 
record shows that he was not sentenced in Ten- 
nessee until five months after that period had 
expired, and nothing appears to have intervened 
during this period except his own voluntary 
flight. Thus Poret’s claim is, in effect, that a 
flight which itself is a violation of federal law, 
18 U.S.C. § 1073, 18 U.S.C.A. § 1078, is con- 
verted into a federal immunity from the opera- 
tion of a valid state rule. We do not believe 
that the mere fugitive status existing here excuses 
a failure to resort to Louisiana’s established 
statutory procedure available to all who wish 
to assert claimed constitutional rights. This is 
not to say that the act of fleeing and becoming 
a fugitive deprives one of federal rights. We 
hold only that due regard for the fair as well 
as effective administration of criminal justice 
gives the State a legitimate interest in requiring 
reasonable attacks on its inquisitorial process® 
and that the present case is not one in which this 
interest must bow to essential considerations of 
fairness to individual defendants. 


[Right to Counsel] 


But it is said that Poret had no lawyer, either 
before he fled the State or during the 87-day 
period from his indictment to the expiration of 
his time to file under § 202. However, during 
all of this time he remained a fugitive, and there 
is no showing that he could not have filed in 
time had he not elected to flee. In fact, in each 
of the other cases before us, the court appointed 
counsel in ample time for those petitioners to 
raise their claims. We cannot assume that Poret 
would not have received like treatment if he had 
been unable to select counsel of his own choice. 
We, therefore, conclude that Poret, by his own 


5. Not only may the prompt determination of such 
preliminary matters avoid the necessity of a second 
trial, but a long delay in its determination, such as 
here, makes it extremely difficult in this class of 
case for the State to overcome the prima facie 
claim which may be established by defendant.. Ma- 
terial witnesses and grand jurors may die or leave 
the jurisdiction, and memories as to intent or s 
cific practices relating to the selection of a parti 
gran oor 8 may lose their sharpness. Furthermore. 
a successful attack on a grand jury that sat several 
years earlier may affect other convictions based on 
indictments returnéd by the same grand jury. 
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action, failed to avail himself of Louisiana’s 
adequate remedies. “No procedural principle is 
more familiar to this Court than that a constitu- 
tional right may be forfeited in criminal as well 
as civil cases by the failure to make timely asser- 
tion of the right * ° °” Yakus v. United States, 
$21 U.S. 414, 444, 64 S.Ct. 660, 677, 88 L.Ed. 
834. Even in federal felony cases where, unlike 
state prosecutions, indictment by a grand jury 
is a matter of right, this Court has strictly circum- 
scribed the time within which motions addressed 
to the composition of the grand jury may be 
made. Fed.Rules Crim.Proc., 12(b) (3), 18 U. 
S.C.A. Likewise the Congress has denied the 
benefit of such important federal procedural 
rules as the Statute of Limitations to “any per- 
son fleeing from justice.” 18 U.S.C. § 3290, 18 
U.S.C.A. § 3290. 


Poret’s case affords a perfect illustration of 
the necessity for prompt determination of claims 
such as he raises here. Five years have now 
elapsed since the crime was committed, and 
the delay has been largely caused by Poret’s 
own actions. Even if available, and memory 
permitted, the victim and chief witness would 
be reluctant to retell the sordid story of their 
unfortunate experience. Poret’s conviction by 
a petit jury whose composition he did not attack 
has been affirmed by Louisiana's highest court 
and no coustitutional challenge is made here to 
the fairness of that trial. 

Furthermore, it may be added that after be- 
ing returned to Louisiana on October 3, and 
employing his personal lawyer on October 26, 
Poret still did not file his motion to quash until 
November 7. At this time he had already been 
arraigned and had filed other motions which 
implied a waiver of his objections to the grand 
jury. Rather than asserting his federal claim 
at the first opportunity, he delayed the filing 
of his motion until 12 days after his selection 
of counsel. This is four times the period we 
upheld in Michel. We, therefore, find no viola- 
tion of due process in denying this motion as 
out of time. 

Labat.—Edgar Labat was Poret’s codefendant. 
He was apprehended the evening of the crime, 
and implicated Poret. Labat was indicted De- 
cember 11, 1950, and arraigned on January 3, 
1951, and he pleaded not guilty. On January 
5 the court appointed Mr. E. I. Mahoney as 
counsel for petitioner. Thereafter the status of 
the case remained unchanged for more than 


6. Cf, Agnew v. United States, 165 U.S. 36, 17 S.Ct. 
235, 41 L.Ed. 624. 


a year. The next entry is dated January 29, 
1952, when Mr. Mahoney asked leave to with- 
draw. Mr. Gill was thereafter employed, and 
on June 12, 1952, moved for a continuance. 
After a hearing the motion was granted and 
the case was again continued. In October the 
codefendant Poret was returned to the State. 
Labat filed his motion to quash the indictment 
on November 7. The term of the grand jury 
that had indicted Labat had expired in March 
1951. 


[Right to Counsel] 


Petitioner now contends that he was denied 
effective representation of counsel. Powell v. 
State of Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 
L.Ed. 158. Mr. Mahoney had a reasonable time 
in which to file his motion to quash, but did not 
do so. It was stated on oral argument that he 
was 76 or 77 years old when he took the case, 
and was ill in bed during several months of the 
year. The trial court and the Supreme Court 
of Louisiana held that the facts did not show a 
lack of effective counsel. As in No. 32, Michel’s 
case, we accept these findings. There is little 
support for the opposite conclusion in the record. 
Mr. Mahoney was a well-known criminal law- 
yer with nearly fifty years’ experience at the bar. 
There is no evidence of incompetence.’ The 
mere fact that a timely motion to quash was not 
filed does not overcome the presumption of ef- 
fectiveness. United States ex rel. Feeley v. 
Ragan, 7 Cir., 166 F.2d 976. The delay might 
be considered sound trial strategy, particularly 
since the codefendant could not be found. We 
cannot infer lack of effective counsel from this 
circumstance alone. Such an inference would 
vitiate state rules of procedure designed to re- 
quire preliminary objections to be disposed of 
before trial. 


[ Discrimination] 


At argument, petitioners for the first time 
raised the contention that the requirements of 
§ 202 had been applied by the district attorney 
only when Negro defendants attempted to attack 


7. On the contrary, Mr. Mahoney, since deceased, was 
recognized as an exceptionally qualified counsel. 
On June 1, 1955, the legal profession in New Or- 
leans honored him with a plaque which cited him 
as “an astute and honored criminal lawyer who has 
ever been mindful of the oath administered him 52 
years ago to uphold the law and to guarantee to 
each accused his day in court.” As pointed out in 
the State’: brief, whether or not to make an im- 
mediate «tack on the grand jury was entirely 
within th: discretion of Mr. Mahoney and there 
were valid reasons for not doing so at the time. 











the composition of the grand jury. They cited 
two cases in which the district attorney had 
failed to file demurrers to such motions and the 
indictments were quashed after the time set out 
in the statute. The present district attorney, 
who had been in office some eighteen months 
but was not serving at the time of these prose- 
cutions, stated that it was his policy to apply 
§ 202 whenever possible. Petitioner's contention 
was not raised below, and we do not believe it: 
has been properly put in issue, Pennsylvania R. 
Co. v. Illinois Brick Co., 297 U.S. 447, 463, 56 
S.Ct. 556, 561, 80 L.Ed. 796. If such an allega- 
tion had been presented and preserved, and 
found support in the record, we might have a 
very different case here. See Rogers v. State of 
Alabama, 192 U.S. 226, 24 S.Ct. 257, 48 L.Ed. 
417. 

For the reasons stated the judgments of the 
Supreme Court of Louisiana are affirmed. 
[Dissent] 


Mr. Justice BLACK with whom The CHIEF 
JUSTICE and Mr. Justice DOUGLAS concur, 
dissenting. 

Petitioners, who: are colored, were indicted, 
convicted and sentenced to death in a Louisiana 
state court. The grand jury indicting the peti- 
tioners was drawn from the parish of Orleans 
where 32% of the population is colored. Only 
once within the memory of people living in that 
parish had a colored person been selected as a 
grand juror. That juror, who happened to look 
like a white man, was selected under the mis- 
taken idea that he was one. The foregoing facts 
are not disputed here. 

Each of the petitioners challenges the validity 
of the indictment against him on the ground 
that the failure to have colored people on the 
grand jury was the result of systematic and 
deliberate exclusion on account of race. In 1875 
Congress made it a crime for state or federal 
officers to disqualify citizens from grand or petit 
jury service on account of race or color. 18 Stat. 
336, as amended, 18 U.S.C. § 248, 18 U.S.C.A. 
§ 248. And since the adoption of the Fourteenth 
Amendment this Court has consistently held 
that systematic exclusion of Negroes from grand- 
jury service violates the Federal Constitution. 
See Patton v. State of Mississippi, 332 U.S. 463, 
465-466, 68 S.Ct. 184, 185-186, 92 L.Ed. 76, and 
cases there cited. The Court holds, however, that 
these petitioners had a reasonable opportunity 
to challenge the composition of the grand jury 
indicting them but failed to do so, thereby waiv- 
ing their constitutional and statutory rights to 
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have the charges against them considered by a 
fair and legal grand jury. Without going into 
the facts of each particular case, I think that the 
record shows that there was no such reasonable 
opportunity afforded to petitioners Michel and 
Poret or their counsel. I shall add a few words, 
however, about the supposed opportunity of 
petitioner Poret to challenge the validity of the 
indicting grand jury. 

The state courts have found that .Poret fled 
from Louisiana after allegedly committing the 
crime for which he was indicted. But the time 
allowed Poret by state law to challenge the 
validity of this grand jury expired long before 
he was arrested and brought back to Louisiana. 
It is apparent therefore that after his arrest 
Poret never had any opportunity at all to chal- 
lenge the grand jury. It is true that if Poret had 
not fled and had been arrested and had the bene- 
fit of counsel early enough he could have chal- 
lenged the grand jury’s composition. For this 
reason the Court holds that he forfeited his 
federally guaranteed right to have his case 
considered by an unpacked grand jury. I can- 
not agree that the right to the kind of fair trial 
guaranteed by the Federal Constitution and 
congressional enactment can be thus denied 
by a State. If Poret can be denied this consti- 
tutional’ right, why not others? Could a state 
statute of limitations like this one declare that 
anyone under indictrnent who flees the State has 
thereby waived his right to counsel or his right 
to be tried by an unbiased judge? Cf. In re 
Murchison, 349 U.S. 183, 75 S.Ct. 628. 

Poret could have been charged with a federal 
crime under 62 Stat. 755, 18 U.S.C. § 1073, 18 
U.S.C.A. § 1078, for fleeing from one State to 
another to avoid prosecution. But he could not 
have been convicted until after adequate 
notice and a fair trial on an indictment returned 
by a fair grand jury selected without regard to 
race or color. And certainly Congress did not by 
this statute authorize state courts to forfeit the 
federally protected rights of an accused because 
he had violated the federal law against fleeing. 
I suppose Congress would have no power to do 
such a tning. Under our system even a bad man 
is entitled to have his case considered at every 
stage by a fair tribunal. 

No sound reasons have been advanced sup- 
porting the power of a State to use the device 
here contrived to justify trial of defendants on 
indictments returned by grand juries in flagrant 
violation of the Federal Constitution. The argu- 
ments advanced by the Court find no substan- 
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tial support in any of our prior decisions. On 
the contrary, this Court has strongly asserted 
the right of defendants to raise defenses per- 
mitted others despite their guilt or innocence of 
charges that are separate and distinct from those 
upon which they are tried. See Hovey v. Elliott, 
167 U.S. 409, 17 S.Ct. 841, 42 L.Ed. 215. Cf. 
majority and dissenting opinions in National 
Union of Marine Cooks and Stewards v. Arnold, 
348 U.S. 37, 75 S.Ct. 92. The Court's opinion 
here appears to me to give far too little weight 
to the constitutional and statutory rights of an 
accused to be indicted and tried by juries se- 
lected without racial discrimination. 

I would reverse the convictions of Poret and 
Michel. Since Labat and Poret were jointly in- 
dicted by the same unconstitutionally selected 
grand jury, I would vacate the conviction of 
Poret’s co-defendant Labat. See Ashcraft v. State 
of Tennessee, 322 U.S. 143, 155-156, 64 S.Ct. 921, 
927, 88 L.Ed. 1192, and 327 U.S. 274, 279, 66 
S.Ct. 544, 546, 90 L.Ed. 667. Cf. Malinski v. 
People of State of New York, 324 U.S. 401, 65 
S.Ct. 781, 89 L.Ed. 1029. 


[Dissent] 


Mr. Justice DOUGLAS, with whom The 
CHIEF JUSTICE and Mr. Justice BLACK con- 
cur, dissenting. 

I do not think that petitioners were accorded 
the opportunity, guaranteed by due process of 
law, to challenge the constitutionality of the 
composition of the grand juries that indicted 
them. 

As to Michel, the trial judge found that coun- 
sel was appointed on March 2, 1953, three days 
before the deadline for filing a motion to quash. 
From the record it is clear that the trial judge 
believed that he appointed counsel on March 2. 
But the record contains a sworn statement by 
Michel’s counsel that he did not consider him- 
self appointed until he received official notice 
from the court on March 5; and that is what he 
tells us with great seriousness on oral argument. 

The crucial question in this case is not what 
the trial judge thought, but what the effect of 
the misunderstanding between him and counsel 
had upon the constitutional rights of Michel. If 
counsel on March 2 believed that he was not yet 
appointed and rendered no service to the pe- 
titioner during this critical three-day period, the 
appointment was not an effective appointment. 
On this record and on the representations made 
to us on oral argument it is clear that Michel had 


no real opportunity to raise the important con- 
stitutional question that might well have saved 
him from execution. Without counsel, of course, 
he had no effective opportunity to raise the con- 
stitutional question. See Reece v. State of 
Georgia, 350 U.S.—, 76 S.Ct. 167. I would not 
allow any man to go to his death because a 
misunderstanding between the judge and his 
lawyer prevented him from getting a hearing 
on a constitutional question. 

Petitioner Poret apparently fled Louisiana 
shortly after the crime was committed. He was 
apprehended in Tennessee, but long after the 
indictment had been returned and the statutory 
period for filing a motion to quash had expired. 
The opportunity to raise the constitutional ob- 
jection, therefore, was foreclosed before he was 
arraigned and, as far as the record shows, be- 
fore he had any knowledge that the indictment 
was pending against him. It’s as if the grand 
jury had been impaneled before the commission 
of the offense, and the time for raising objec- 
tions to it expired with the impaneling, as was 
the case of Carter v. State of Texas, 177 US. 
442, 447, 20 S.Ct. 687, 689, 44 L.Ed. 839. Under 
these circumstances, Poret had no real oppor- 
tunity to challenge the constitutionality of the 
composition of the grand jury. His flight was a 
wrong that could be punished. But it is dan- 
gerous doctrine to deprive a man of his consti- 
tutional rights in one case for his wrongful 
conduct in another. That is a doctrine that cur- 
rently is gaining momentum. I diavow it. I 
would give every accused, regardless of his 
record, conduct, reputation or beliefs, the full 
benefit of the constitutional guarantees of due 
process. Every accused should have the right 
on his arrest and arraignment to invoke them. 
Poret goes to his death without ever having had 
an opportunity to show that the grand jury 
which indicted him was not drawn in accord- 
ance with the mandate of the Fourteenth 
Amendment. 


I would reverse both convictions® and give 
the defendants an opportunity to come forward 
with thgir evidence that the grand juries which 
indicted them were unconstitutional because of 
the systematic exclusion of Negroes from the 
panels. 


* The conviction of Labat should be vacated because 


he was jointly indicted with Poret by the same 


grand jury whose composition is challenged on 
constitutional grounds. Cf. Ashcraft v. Tennessee, 
$22 U.S. 1438. 
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TRIAL PROCEDURE 
Petit Jury—Georgia 


Aubry WILLIAMS v. State of GEORGIA 


United States Supreme Court, June 6, 1955, 349 U.S. 375, 75 S.Ct. 814, 99 L.Ed. 1161. 


SUMMARY: The defendant, a Negro, was convicted of murder in a Georgia state court and 
the Georgia Supreme Court affirmed. A motion for a new trial was overruled by the lower 
court and the Georgia Supreme Court also affirmed that motion. The defendant then 
brought an extraordinary motion for new trial, on the ground that he was denied equal 
protection of the laws because Negroes were excluded from the petit jury. The Georgia trial 
court dismissed the extraordinary motion for new trial, and the dismissal was affirmed by 
the Georgia Supreme Court on appeal. The United States Supreme Court granted certiorari 
and, three justices dissenting, remanded the case to the Georgia Supreme Court for recon- 


sideration in order that that court might consider the allegation of denial of equal protec- 


tion. 


Mr. Justice FRANKFURTER delivered the 
opinion of the Court. 

The Court has here under review the decision 
of a state court rejecting a claim of infirmity in 
a conviction for murder based on a constitu- 
tional ground raised for the first time in an 
extraordinary proceeding after the conviction 
had been affirmed on appeal. Respect for the 
State’s administration of criminal justice requires 
a detailed narrative of the procedural course of 
this litigation and an adequate consideration 
of the legal factors relevant to our disposition. 

Petitioner, a Negro, was convicted in Fulton 
County, Georgia, of the murder of a white man 
and sentenced to death. According to the alle- 
gations before us, the petit jury which convicted 
him was selected in the following manner: 


[Selection of Jury] 


On February 18, 1953, a judge of the Fulton 
County Superior Court selected from a box 
the names of prospective jurors. The names 
of white persons were on white tickets and 
the names of Negroes were on yellow tickets. 
The tickets were handed to a deputy sheriff, 
who in turn gave them to a deputy clerk for 
listing. The named jurors were subsequently 
summoned, some were excused, and the ra- 
maining 120 were available for the ten panels 
of twelve jurors each to serve in the trial of 
civil and criminal cases in the Fulton County 
Superior Court for the week of March 9, 1953. 
Of the 120 jurors, four were Negroes, and all 
four were assigned to the criminal] docket. 

On March 10, 1953, a panel of 48 of the 120 
jurors was “put upon” Williams at his trial. 
Thirteen jurors, including three of the four 
Negroes, were excused for cause. The State 


peremptorily challenged the fourth Negro, so 
that no Negroes served on the jury of twelve 
which was finally selected to try Williams. 

The trial, which immediately followed the 
selection of the jury, lasted one day. Twenty- 
three witnesses appeared against Williams. His 
only defense was a short unsworn statement to 
the effect that he had not committed the crime 
and that he had been “afraid” when he signed 
the written confession introduced against him. 

Williams’ court-appointed attorney filed a 
formal motion for new trial on March 27, 1958, 
and a more detailed amendment to the motion 
on June 29, 1953. The motion was overruled, 
and an appeal to the Georgia Supreme Court 
followed. On October 14, 1953, that court 
affirmed the judgment. 210 Ga. 207, 78 S.E.2d 
521. 


[Second Motion for New Trial] 


On December 1, 1953, Williams’ counsel filed 
in the trial court an extraordinary motion for 
new trial under Ga. Code Ann., § 70-303. In 
this motion he alleged for the first time that 
Williams had been denied equal protection of 
the laws under the Fourteenth Amendment to 
the United States Constitution by the manner 
in which the petit jury had been selected, or- 


1. “In case of a motion for a new trial made after the 
adjournment of the court, some good reason must 
be shown why the motion was not made during 
the term, which shall be judged of by the court. 
In all such cases, 20 days’ notice shall be given to 
the opposite party. enever a motion for a new 
trial shall have been made at the term of trial in 
any criminal case and overruled, or when a motion 
for a new trial has not been made at such term, 
no motion for a new trial from the same verdict 
shall be made or received, unless the same is an 
extraordinary motion or case, and hut one such 
extraordinary motion shall be made or allowed. 
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ganized, impaneled and challenged. An affi- 
davit by Williams accompanied the motion, 
stating that at the time of trial he had no knowl- 
edge of the methods used to select the juty. A 
similar affidavit by his counsel stated further 
that “the same could not have been discovered 
by him [the counsel] in the exercise of ordi- 
nary diligence.” The law partner of Williams’ 
counsel submitted a third affidavit to the effect 
that he had taken no part in the trial or in its 
preparation. 

On January 18, 1954, the trial court dismissed 
the extraordinary motion for new trial. An ap- 
peal was taken to the Georgia Supreme Court. 
In the appeal, reliance was placed almost ex- 
clusively upon the case of Avery v. Georgia, 
845 U.S. 559, 73 S.Ct. 891, 97 L.Ed. 1244, for 
the claim that Williams had been denied equal 
protection of the laws. The pertinence of that 
case to this turns on the time sequence in the 
two cases? as well as on the relevant substan- 
tive facts. 


[Avery Case] 


Avery was convicted of rape on September 
20, 1951, in Fulton County, Georgia—the same 
county in which Williams was tried a year and 
a half later. Avery’s petit jury was drawn with 
yellow and white tickets precisely in the manner 
used later in the case of Williams. In Avery’s 
case, no Negroes appeared on the list of 60 
jurors put upon him at the trial, whereas here, 
four Negroes appeared on the list of 120 jurors 
from which Williams’ jury was selected. Avery, 
however, challenged the array when the jury 
was put upon him; Williams did not. Avery’s 
challenge was overruled, and after trial he ap- 
pealed on the ground of discrimination in the 
selection of the jury. The Georgia Supreme 
Court disapproved of the use of yellow and 
white tickets but affirmed the judgment on the 
ground that no discrimination was actually 
shown.® 


2. See Appendix for table comparing the dates in the 
two cases. 

8. The court said: “And while the statute does not 
say so, its manifest intention is that the tickets 
shall be of uniform size and color, so as to make 
discrimination impossible in the drawing of jurors; 
and, where not so done, this is prima facie evidence 
of discrimination, and, if nothing else appeared, 
would require a reversal. In this case, however, 
it is not charged or contended that any discrimina- 
tion was practiced in drawing the challenged 
jurors; and the judge who drew them, as a witness 
for the accused, testified there was in face none. 
Therefore, the practice of placing the names of 
white and colored jurors in the jury box on tickets 
of different colors did no harm in this instance, 


Certiorari in the Avery case was filed in this 
Court on July 28, 1952, nine weeks before the 
alleged murder in the Williams case. The 
ground, as here, was that the use of different- 
colored tickets for whites and Negroes deprived 
the defendant of equal protection of the laws. 
Avery’s petition for certiorari was granted 
March 9, 1953, the day before the petit jury 
was put upon Williams. This Court reversed 
the Avery case on May 25, 1953, holding that 
Avery had made out a prima facie case of an 
unconstitutional discrimination by showing the 
use of different-colored tickets which the State 
had not rebutted. 

While this Court’s decision in the Avery case 
was thus rendered over two months after Wil- 
liams’ trial, it came a month before the amend- 
ment to his formal motion for new trial. Yet 
Williams’ counsel did not rely upon the ground 
raised by the Avery decision until some six 
months later in his extraordinary motion for new 
trial. 


[Action on Motion] 


As already stated, the extraordinary motion 
was dismissed by the trial court, and Williams 
again appealed to the Georgia Supreme Court. 
That court affirmed the dismissal of the extra- 
ordinary motion. The court concluded that Wil- 
liams, having failed to challenge the array when 
put upon him, had waived any objections to the 
jury’s selection. The affidavits of Williams, his 
counsel, and his counsel's partner were deemed 
insufficient to excuse Williams’ failure to chal- 
lenge the array at the outset of the trial. 

The court did not rest on this consideration. 
It urged chat the facts inherent in the case con- 
tradicted the affidavits. The court said that its 
own decision in the Avery case, prior to Wil- 
liams trial, had fully set out the practice of 
using different-colored tickets in the selection 
of juries. “Due diligence would certainly have 
required the defendant and his attorney to make 
themselves familiar with the opinions of this 
court on the question now raised. It follows 
that, for this reason, the motion for new trial 
was not sufficient as an extraordinary motion for 
new trial.” 210 Ga. 665, 668, 82 S.E.2d 217, 219. 


[State’s Argument] 


In view of the entanglement of this case with 
our decision in Avery, we granted certiorari. 


348 U.S. 854, 75 S.Ct. 83. Since the attorney 


and consequently furnished no sufficient objection 
to the jurors challenged by the accused.” 209 Ga. 
116, 124, 70 S.E.2d 716, 722. 
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appointed by the Georgia court advised the 
Clerk of this Court that he would not be in a 
position to present oral argument before this 
Court,* we appointed amicus curiae to present 


4, Counsel were informed that this case would be 
argued in this Court on March 8, 1955. On Feb- 
ruary 14, 1955, the Assistant Attorney General of 
Georgia wrote the Clerk of this Court that his of- 
fice had been informed by Williams’ counsel that 
“in all probability he would not -participate in the 
oral argument of this case.” The Clerk requested 
the attorney on February 18 to inform the Court 
of his plans. Under date of February 22, the at- 
torney wrote to the Clerk as follows: 

“Dear Sir: 

“At the present time, it does not appear that I 
will be ie to come to Washington to present 
oral argument in the above case. I have little or 
nothing to add to the brief. 

“Tt is entirely agreeable, insofar as my agreement 
has any bearing, that the Attorney General's request 
in letter of February 14, 1955, [for permission to 
have two counsel present the State’s case] be 
granted. 

“I am assuming that if events take such a turn 
that I am able to come to Washington, I will be 
permitted to make a short oral argument. 

. “Yours very truly,” 

Under date of February 26, 1955, the Clerk sent 
the attorney the following letter: 

“Dear Sir: 

“I have spoken to the Chief Justice about the 
oral argument in this case and of the probability 
that you would not be present. 

“He asked me to inform you that the Court 
would appreciate your presenting oral argument 
if at all possible, particularly in view of the fact 
that this is a capital case. 

“Yours truly,” 

The attorney replied under date of February 28: 
“Dear Sir: 

“I am in this position about this case: I orig- 
inally entered the case by appointment, before our 
General Assembly enacted legislation authorizing 
the payment of appointed counsel from the Treas- 
ury of Fulton County. This petitioner has no 
money. His family have made contributions which 
have in part paid actual expenses. At the present 
time, they have only paid one-half the cost of 
printing the brief, and in this situation, it appears 
that any expense connected with a trip to Washing- 
ton will be out-of-pocket to me, 

“In addition, I am sole counsel in a suit in the 
Superior Court of Polk County, Georgia, on the 
calendar of that court for trial during the present 
week where my absence for any cause will have 
the result that payment of temporary alimony to 
my client will not be continued, which in turn, 
will have the result that I will lose the client. 

“I have appeared in the Supreme Court of 
Georgia twice in this case and have pursued it thus 
far in the Supreme Court of the United States at 
a considerable sacrifice. It has been my intention 
to present oral argument if at all possible. In view 
of the foregoing, however, it simply does not seem 
that I will be able to. If I can trv the case in Polk 
Superior Court tomorrow (March Ist), there re- 
mains a possibility that I will be able to appear 
before the Supreme Court. I do not, however, be- 
lieve such will be the case and for that reason, I 
cannot plan on going to Washington. 

“Very trulv yours,” 

Oral argument was subsequently reset for April 
18, 1955. 


argument on Williams’ behalf. 348 U.S. 957, 
75 S.Ct. 449. 


In his brief on behalf of the State before the 
State Supreme Court, the Solicitor General of 
Fulton County had urged, inter alia, that there 
was no showing of a denial of equal protection 
in this case.* 

On oral argument here, however, the State, 
with commendable regard for its responsibility, 
agreed that the use of yellow and white tickets 
in this case was, in light of this Court’s decision 
in Avery, a denial of equal protection, so that a 
new trial would be required but for the failure 
to challenge the array. We need only add that 
it was the system of selection and the resulting 
danger of abuse which was struck down in 
Avery and not an actual showing of discrimina- 
tion on the basis of comparative numbers of 
Negroes and whites on the jury lists. The ques- 
tion now before us, in view of the State’s con- 
cession, is whether the ruling of the Georgia 
Supreme Court rests upon an adequate non- 
federal ground, so that this Court is without 
jurisdiction to review the Georgia court. 


[State Procedure] 


A state procedural rule which forbids the 
raising of federal questions at late stages in the 
case, or by any other than a prescribed method, 
has been recognized as a valid exercise of state 


5. The Solicitor General said at the end of his brief: 
“@ @ * In the Avery Case no negro jurors were 
drawn and impanelled. In this case 4 negro jurors 
were actually impanelled and sworn for the trial of 
this case. The mere fact that 8 were disquali 
for cause and one was stricken peremptorily by the 
State would not suffice to show a course of syste- 
matic exclusion of negroes from the jury such as 
would amount to discrimination against the de- 
fendant in the trial of his case. 

“We respectfully submit that the facts alleged 
in the extraordinary motion for a new trial do not 
make out a case showing denial of equal protection 
of the law or due process of law under the 14th 
Amendment to the Constitution of the United States, 
and that under the authorities cited above the 
judgment of the trial judge in dismissing the extra- 
ordinary motion should be ed.” 

The Attorney General of the State, who also 
filed a brief on behalf of the State, did not discuss 
the constitutional question except in his concluding 
paragraph: 

“If, under the decision, in the Avery case, there 
was in fact a discrimination against the movant 
in his trial, who do not say that he does not have 
some remedy at law but we do contend that the 
question is not ground for extraordinary motion 
for new trial and that the Court did not err in 
dismissing the same.” 

No other remedy was mentioned by the Georgia 
Supreme Court, and none has been called to our 
attention by the parties. 





32 RACE RELATIONS LAW REPORTER 


power.’ The principle is clear enough. But 
the unique aspects of the never-ending new 
cases that arise require its individual applica- 
tion to particular circumstances. Thus, we 
would have a different question from that be- 
fore us if the trial court had no power to con- 
sider Williams’ constitutional objection at the 
belated time he raised it. But, where a State 
allows questions of this sort to be raised at a 
late stage and be determined by its courts as.a 
matter of discretion, we are not concluded from 
assuming jurisdiction and deciding whether the 
state court action in the particular circum- 
stances is, in effect, an avoidance of the federal 
right.’ A state court may not, in the exercise 
of its discretion, decline to entertain a constitu- 
tional claim while passing upon kindred issues 
raised in the same manner. 

The Georgia courts have indicated many 
times that motions for new trial after verdict 
are not favored, and that extraordinary motions 
for new trial after final judgment are favored 
even less.6 But the Georgia statute provides 
for such motion,® and it has been granted in 
“exceptional” or “extraordinary” cases. The gen- 
eral rule is that the granting or denying of an 
extraordinary motion for new trial rests primarily 
in the discretion of the trial court, and the ap- 
pellate court will not reverse except for a clear 
abuse of discretion.!° In practice, however, the 
Georgia appellate courts have not hesitated to 
reverse and grant a new trial in exceptional 
cases. For example: - 

In Wright v. Davis, 1937, 184 Ga. 846, 193 


6. See, e. g., Parker v. Illinois, 383 U.S. 571, 68 
S.Ct. 708, 92 L.Ed. 886; Radio Station WOW, 
Inc., v. Johnson, 326 U.S. 120, 128, 65 S.Ct. 1475, 
1480, 89 L.Ed. 2092; Pennsylvania R. Co. v. Illinois 
Brick Co., 297 U.S. 447, 462-463, 56 S.Ct. 556, 
561, 80 L.Ed. 796; Central Union Telephone Co. 
v. City of Edwardsville, 269 U.S. 190, 46 S.Ct. 90, 
70 L.Ed. 229. 

7. Cf. Rogers v. Alabama, 192 U.S, 226, 24 S.Ct. 257, 
48 L.Ed. 417; Abie State Bank v. Bryan [Weaver], 
282 U.S. 765, 772-778, 51 S.Ct. 252, 255, 75 
L.Ed. 690; Pierre v. Louisiana, 306 U.S. 354, 358, 
59 S.Ct. 536, 538, 83 L.Ed. 757; Urie v. Thomp- 
son, 337, U.S. 163, 172-178, 69 S.Ct. 1018, 1025- 
1026, 98 L.Ed. 1282; Vandalia R. Co. v. Indiana 
ex rel, South Bend, 207 U.S. 359, 367, 28 S.Ct. 
130, 132, 52 L.Ed. 246. 

8. E. g., Parks v. Georgia, 1948, 204 Ga. 41, 48 S.E. 
2d 837; Brown v. Georgia, 1914, 141 Ga. 783, 82 
S.E. 238; Tyre v. Georgia, 1928, 38 Ga.App. 206, 
148 S.E. 778. 

9. Ga.Code Ann., § 70-303. See note 1, supra. 

10. E. g., Patterson v. Georgia, 1952, 208 Ga. 689, 
69 S.E.2d 84; Pullian v. Georgia, 1945, 199 Ga. 
709, 35 S.E.2d 250; Rogers v. Georgia, 1907, 129 
Ga. 589, 59 S.E. 288; Echols v. Georgia, 1953, 87 
Ga.App. 565, 74 S.E.2d 474; Bivins v. McDonald, 
1934, 50 Ga.App. 299, 177 S.E. 829. 


S.E. 757, the defendant was sentenced to death, 
his motion for new trial was overruled, and the 
judgment was affirmed on appeal by the Georgia 
Supreme Court. Three months after the affirm- 
ance the defendant made an extraordinary mo- 
tion for new trial on the ground that an ex- 
convict had obtained a seat on the jury by im- 
personating his father, whose name was prop- 
erly on the jury list. The trial court denied the 
extraordinary motion. The Georgia Supreme 
Court granted mandamus and made it abso- 
lute. It said: 

“In the instant case we are of the opinion 
that the extraordinary motion for a new 
trial and the proffered amendment pre- 
sented a state of facts which, standing with- 
out dispute, required as a matter of law 
that a new trial should be granted. 


* @¢ @ 


“e © © The verdict itself shows that the 
defendant was not benefited,.as he received 
the extreme penalty, and it is clear that 
he was deprived of his right to have a jury 
composed entirely of uptight men. Code 
§§ 2-4502, 59-106. It will not do to specu- 
late on whether the accused suffered actual 
injury, when so vital a right has been vio- 
lated. There are some conditions from 
which injury will be presumed. ° * °” 
184 Ga. at pages 851, 853, 193 S.E., at page 
760. 


The court rejected the State’s contention that 
the defendant had not shown due diligence in 
discovering the juror’s disqualification." 

Smith v. Georgia, 1907, 2 Ga.App. 574, 59 
S.E. 311, involved a conviction for arson. A 
motion for new trial was denied, the judgment 
was affirmed on appeal, and five months later 
the defendant filed an extraordinary motion for 
new trial on the ground that one of the jurors 
was related to the deceased wife of the prose- 
cutor within the ninth degree, and several of 
the prosecutor’s children continued the kinship 
by affinity. The trial court denied the motion, 
but the appellate court granted a new trial. It 
said: 

“e @ © There is no higher purpose to 
be subserved in the administration of the 
criminal law than that every defendant 
shall be accorded a trial by jury, and jury 


1l. Cf. Williams v. Georgia, 1913, 12 Ga.App. 33 


7. 
77 S.E, 189, in which the presence on the jury of 
a juror previously convicted of an offense involving 
moral turpitude was deemed to warrant a new 
trial on a motion after.verdict, as compared 
an extraordinary motion after final judgment. 
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trial is a mockery unless the jury be not 

only impartial, but also beyond just sus- 

picion of partiality. * * °” 2 Ga.App. at 

page 578, 59 S.E. at page 313. 

In answer to the State’s contention that the de- 
fendant and his attorney had not shown due 
diligence in discovering the prohibited relation- 
ship, the court said that the trial judge had 
inquired into the question of relationship when 
the jury was impaneled, and then the court ad- 
ded this quotation from a Georgia Supreme 
Court opinion: 

“e * * “Parties are not required to make 

searching investigation out of court to 

determine whether the jurors who are 
summoned are disqualified in their cases. 

Not only is such a duty not placed by the 

law upon parties and their counsel, but 

the contrary practice is to be encouraged 
for obvious reasons.” 2 Ga.App. at page 

582, 59 S.E. at page 315. 

In Crawley v. Georgia, 1921, 151 Ga. 818, 
108 S.E. 238, 18 A.L.R. 368, four defendants 
were convicted of murder. Two were sentenced 
to death and two to life imprisonment. A mo- 
tion for new trial was overruled, the judgment 
was affirmed on appeal, a motion for rehearing 
was denied, and a week later the defendants 
filed an extraordinary motion for new trial, 
which the trial court overruled. The Georgia 
Supreme Court reversed. The extraordinary mo- 
tion showed that the wife of one juror was 
within the ninth degree of relationship to the 
wife of the murdered man. A new trial was 
granted even though the State submitted an 
affidavit by the juror that he did not know of 
the relationship at the time of the trial and 
therefore could not have been prejudiced.’ 

In Doyal v. Georgia, 1884, 73 Ga. 72, the de- 
fendant was convicted of murder. His motion 
for new trial was denied, and the judgment was 
affirmed on appeal. He filed an extraordinary 
motion for new trial on the ground that five 
witnesses were ready to testify that one of the 
jurors had said in effect before the trial that 


12. Cf. the following cases in which new trials were 
granted on motion after verdict, as compared with 
an extraordinary motion after final judgment, be- 

cause of a juror'’s disqualification. Harris v. Georgia, 

1989, 188 Ga. 745, 4 S.E.2d 651; Ethridge v. 

Georgia, 1927, 164 Ga. 58, 187 S.E. 784; Currie 

v. Georgia, 1928, 156 Ga. 85, 118 S.E. 724; O’Berry 

v. Georgia, 1922, 153 Ga. 644, 113 S.E. 2; Merritt 

v. Georgia, 1921, 152 Ga. 405, 110 S.E. 160; 

Hubbard v. Georgia, 1909, 5 Ga.App. 599, 63 S.E. 

588; Perrett v. Georgia, 1915, 16 Ga.App. 587, 85 

S.E. 820; Cray v. Georgia, 1927, 837 Ga.App. 371, 

140 S.E. 402. 


the defendant ought to be hung and that the 
juror would see to it if he got on the jury. 
The defendant and his attorney filed affidavits 
to the effect that they had been ignorant of 
the facts at the time of trial. Despite affidavits 
submitted by the State showing the availability 
of three of the five witnesses at the time of trial, 
the Georgia Supreme Court granted a new 
trial.1* 
There are other cases of like tenor.* 


[Summary] 


All these cases (barring Harris v. Georgia, 
note 14) involved objections to individual jur- 
ors, as contrasted with the objection to the 
whole panel in this case. But the two situations 
cannot be distinguished on this ground. Georgia 
has a rule, as the State Supreme Court noted 
in this case, that an objection to the whole panel 
must be made by way of a challenge to the 
array at the time the panel is, put upon the 
defendant. Cornelious v. Georgia, 1941, 198 
Ga. 25, 17 S.E. 2d 156; Wilcoxon v. Aldredge, 
1941, 192 Ga. 634, 15 S.E.2d 873, 146 A.L.R. 


18. Under Georgia practice, the headnotes to cases are 


written by the court. The headnote in this case 
said: “Held, that conviction for murder and sen- 
tence of death on the verdict of a juror so utterly 
destitute of truth and uprightness of character. 
would shock the conscience of civilization, and 
soil the id of jury trial; and no matter how 
heinous the crime committed, the preservation of 
that eens is of more consequence the speedy 
punishment of any one man for any one offense, 
and Dg policy, as well as individual right, de- 
mand a new trial.” 

In Wallace v. Georgia, 1949, 205 Ga. 751, 55 
S.E.2d 145, affidavits similar to those in the ] 
case were presented by the defendant, but the 
State introduced positive affidavits to the effect that 
no such statements by the juror had been made. 
The headnote written by the Georgia Supreme 
Court stated: “There was no manifest abuse of 
discretion by the trial judge in overruling [this] 

round of the extraordinary motion for a new trial 

ased a conflicting evidence as to the alleged 
disqualification of the juror therein ref to.” 
205 Ga. at page 752, 55 S.E.2d at page 146. 

14. In Bloodworth v. Georgia, 1925, 161 Ga. 332, 334 
131 S.E. 80, 81, it was stated that in a prior trial 
defendant was granted a new trial on an extra- 
ordinary motion after final judgment because a 
juror was disqualified. 

In Harris v. Georgia, 1920, 150 Ga. 680, 104 
S.E. 902, 903, the defendant was sentenced to 
death for murder, a motion for a new trial was 
denied, and the judgment was affirmed on appeal. 
An extraordinary motion for new trial was over- 
ruled by the trial court, but the State Supreme 
Court reversed. The ground of the reversal was 
that after the jury had informed the judge that 
they could not agree, a deputy sheriff gave them 
the judge’s message that he could not help them 

er, and then the deputy added, “‘the judge 
would keep them locked up until they did make 
a verdict’”, after which a verdict was brought in. 
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$65; Cumming v. Georgia, 1923, 155 Ga. 346, 
117 S.E. 378; Lumpkin v. Georgia, 1921, 152 Ga. 
229, 109 S.E. 664.15 But none of these cases 
declare that an extraordinary motion is not 
available in a proper case for granting a new 
trial when the objection is to the panel. On 
the contrary, several factors indicate that the 
trial judge and the appellate court have the 
same degree of discretion in the “array” cases 
as in cases involving individual jurors. First: 
There is also a rule in Georgia that an objec- 
tion to an individual juror must be made at the 
trial by a challenge to the poll.1* But as the 
cases above demonstrate, this rule gives way in 
an exceptional case to the need for a new trial 
shown by extraordinary motion. It does not ap- 
pear rational to deny that the rule as to chal- 
lenges to the array is likewise not inflexible. 
Second: The opinion of the Georgia Supreme 
Court in this case supports this conclusion. If 
the trial court had no power to entertain the 
motion, it was immaterial whether the affidavits 
were faulty. Yet the Supreme Court felt called 
upon to question the reliability of the affidavits, 
concluding that Williams’ counsel must have 
failed to use due diligence and “for this reason” 
the motion was “not sufficient.”!” 


[Jurisdiction of Supreme Court] 


We conclude that the trial court and the State 
Supreme Court declined to grant Williams’ mo- 
tion though possessed of power to do so under 


15. Some of these cases are not entirely clear. For 
example, Lumpkin stated that all objections to the 
impaneling of the grand jury should be made by 
challenge to the array before the indictment is 
found, where the illegality is known, or, if not 
known, by plea in abatement to the indictment; 
objections to “certain jurors” on the trial jury 
should be raised by a challenge to the juror when 
put upon the defendant. This rule is cited in 
Cornelious for the proposition that an objection to 

grand and petit juries must be made by a 
challenge to the array before indictment or by plea 
in abatement before trial. In Kato v. Georgia, 
1925, 33 Ga.App. 342, 126 S.E. 266, the grand 
jury rule was applied to individual grand jurors 
rather than to the panel, and the challenge was 
said to be one to the array. And in Moon v. Geor- 
gia, 1882, 68 Ga. 687, it was said that an objec- 
tion to a single juror should be made by a chal- 
lenge to the array. Cf. note 16, infra. 

16. E. g. Fudge v. Georgia, 1940, 190 Ga. 340, 9 
S.E.2d 259; Bryan v. Georgia, 1905, 124 Ga. 79, 
52 S.E. 298; Taylor v. Georgia, 1904, 121 Ga. 348, 
49 S.E. 308. In Georgia, challenges to the array 
go to the form and manner of making up the entire 
panel, whereas challenges to the poll are directed 
solely to the individual juror. See Humphries v. 
Georgia, 1897, 100 Ga. 260, 262, 28 S.E. 25, 26; 
Mitchell v. Georgia, 1943, 69 Ga.App. 771, 776, 


26 S.E.2d 663, 667. 
17. 210 Ga. 665, 668, 82 S.E.2d 217, 219. 


state law. Since his motion was based upon a 
constitutional objection, and one the validity of 
which has in principle been sustained here, the 
discretionary decision to deny the motion does 
not deprive this Court of jurisdiction to find that 
the substantive issue is properly before us. 

But the fact that we have jurisdiction does 
not compel us to exercise it. In Patterson v. 
Alabama, 294 U.S. 600, 55 S.Ct. 575, 79 L.Ed. 
1082, we remanded a case to the highest court 
of the State, even though that court had affirmed 
on state procedural grounds, because after that 
affirmance we had reversed on constitutional 
grounds a case having identical substantive facts. 
We said there: 

“While we must have proper regard to 
this ruling of the state court in relation to 
its appellate procedure, we cannot ignore 
the exceptional features of the present 
case. An important question under the 
Federal Constitution was involved, and, 
from that standpoint, the case did not stand 
alone. * * ° 

“® ® © We are not satisfied that the court 
would have dealt with the case in the same 
way if it had determined the constitutional 
question as we have determined it. * * * 

“We have frequently held that in the ex- 
ercise of our appellate jurisdiction we have 
power not only to correct error in the 
judgment under review but to make such 
disposition of the case as justice requires. 
And in determining what justice does re- 
quire, the Court is bound to consider any 
change, either in fact or in law, which has 
supervened since the judgment was en- 
tered. We may recognize such a change, 
which may affect the result, by setting aside 
the judgment and remanding the case so 
that the state court may be free to act. 
We have said that to do this is not to re- 
view, in any proper sense of the term, the 
decision of the state court upon a non- 
federal question, but only to deal appro- 
priately with a matter arising since its 
judgment and having a bearing upon the 
right disposition of the case. * * °” 294 
U.S., at pages 605, 606, 607, 55 S.Ct. at 
pages 577, 578. 

In the instant case, there is an important 
factor which has intervened since the affirm- 
ance by the Georgia Supreme Court which im- 
pels us to remand for that court’s further con- 
sideration. This is the acknowledgement by 
the State before this Court that, as a matter of 
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substantive law, Williams has been deprived of 
his constitutional rights. The Solicitor General 
of Fulton County, it should be recalled, had 
urged before the Georgia Supreme Court that 
no denial of equal protection was involved, and 
that court may well have been influenced by 
the contention. Moreover, if there is another 
remedy open to Williams, as the Attorney Gen- 
eral of the State intimated in his brief to the 
Georgia Supreme Court, that court should have 
an opportunity to designate the appropriate 
remedy.!® 


[Remanded] 


The facts of this case are extraordinary, par- 
ticularly in view of the use of yellow and white 
tickets by a judge of the Fulton County Su- 
perior Court almost a year after the State’s own 


Supreme Court had condemned the practice in 
the Avery case. That life is at stake is of course 
another important factor in creating the extra- 
ordinary situation. The difference between cap- 
ital and non-capital offenses is the basis of 
differentiation in law in diverse ways in which 
the distinction becomes relevant. We think 
that orderly procedure requires a remand to the 
State Supreme Court for reconsideration of the 
case. Fair regard for the principles which the 
Georgia courts have enforced in numerous cases 
and for the constitutional commands binding on 
all courts compels us to reject the assumption 
that the courts of Georgia would allow this man 
to go to his death as the result of a conviction 
secured from a jury which the State admits was 
unconstitutionally impaneled.. Cf. Mooney v. 
Holohan, 294 U.S. 103, 55 S.Ct. 340, 79 L.Ed. 791. 


APPENDIX TO OPINION OF THE COURT 


Williams Case 


Oct. 4. 1952—alleged murder occurs. 

Oct. 17, 1952—Williams arrested, placed in a 
line-up, confesses. 

Oct. 21, 1952—Williams indicted. 

Feb. 18, 1953—jury panels chosen for trials dur- 
ing week of March 9th. 


March 10, 1953—jury put upon Williams, trial 
held, and verdict of guilty. 

March 11], 19538—sentenced. 

March 27, 19538—formal motion for new trial 
filed. 


June 29, 1953—amendment to motion for new 
trial filed; motion overruled. 

July 16, 1953—bill of exceptions filed. 

Oct. 14, 19583—Georgia Supreme Court affirms. 

Noy. 23, 1953—Williams again sentenced to 
death. 

Dec. 1, 1958—extraordinary motion for new trial 
filed. 

Jan. 18, 1954—trial court dismisses extraordinary 
motion. 

May 19, 1954—Georgia Supreme Court affirms. 

Oct. 18, 1954—this Court grants certiorari. 


18. Even if extraordinary motion is the appropriate 
remedy, local practice may require Williams to be 
put to his proof. The State, for purposes of pre- 
senting its legal arguments, has not disputed the 
facts alleged in the extraordinary motion, but there 


Avery Case 


Sept. 20, 1951—Avery convicted. 
April 14, 1952—Georgia Supreme Court affirms. 
July 28, 1952—certiorari filed in this Court. 


March 9, 1953—this Court grants certiorari. 


April 30, 1953—case argued in this Court. 
May 25, 1953—this Court reverses, holding jury 
selection unconstitutional. 


has not been a hearing on those facts or an admis- 
sion of their truth. 

19. Cf. Patterson v. Alabama, supra, with Betts v. 
Brady, 316 U.S. 455; 62 S.Ct. 1252, 86 L.Ed. 1595. 
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[Dissent of Clark] 


Mr. Justice CLARK, with whom Mr. Justice 
REED and Mr. Justice MINTON join, dissent- 
ing. 

To borrow a phrase from Mr. Justice Holmes, 
the opinion of the Court “just won’t wash.” 
While I, too, am not deaf to the pleas of the 
condemned, I cannot ignore the long-established 
precedents of this Court. The proper course, as 
has always been followed here, is to recognize 
and honor reasonable state procedures as valid 
exercises of sovereign power. We have done so 
in hundreds of capital cases since I have been 
on the Court, and I do not think that even the 
sympathetic facts of this case should make us 
lose sight of the limitations on this Court's 
powers. 

To see just how far the Court has “stretched” 
here, it is only necessary to compare today’s 
majority opinion with Patterson v. Alabama, 294 
U.S. 600, 55 S.Ct. 575, 79 L.Ed. 1082, the deci- 
sion relied on to support the Court’s remand. 
In that case, Patterson and one Norris had been 
charged in a common indictment. Prior to trial, 
both interposed constitutional claims of syste- 
matic exclusion of Negroes from the jury. Pat- 
terson, however, failed to file his bill of excep- 
tions within the time prescribed by state law. 
The Alabama Supreme Court decided the sep- 
arate appeals on the same day, denying Norris’ 
claim on the merits Norris v. State, 229 Ala. 226, 
156 So. 556, while dismissing Patterson’s case 
as out of time. 229 Ala. 270, 156 So. 567. This 
Court thereafter reversed Norris’ conviction. 
Norris v. State of Alabama, 294 U.S. 587, 55 S.Ct. 
579, 79 L.Ed. 1074. In Patterson, however, the 
Court was confronted with an independent and 
adequate state ground which presented an in- 
superable obstacle to reversal. Nevertheless, it 
was quite possible that had the Alabama court 
realized the validity of the objection it had 
overruled on the merits in Norris, it might have 
regarded the whole complexion of the case as 
different and chosen not to rest on a narrow 
procedural ground in Patterson. This Court, 
therefore, remanded the case to the Alabama 
Supreme Court for reconsideration of its deci- 
sion in the light of the important intervening 
factor. 


[State’s Argument] 


Note the magnitude of the “important inter- 
vening factor” here and just how it changes the 
complexion of the case. The majority relies on 
the fact that the State “[o]n oral argument here 


* * * agreed that the use of yellow and white 
tickets in this case was, in light of this Court’s 
decision in Avery, a denial of equal protection, 
so that a new trial would be required but for 
the failure to challenge the array.” The Solic- 
itor General of Fulton County, the Court rea- 
sons, “had urged [by brief] before the Georgia 
Supreme Court that no denial of equal protec- 
tion was involved, and that court may well have 
been influenced by the contention.” 

The Solicitor General of Fulton County pre- 
sented no oral argument here. Only the State 
Attorney General, whose sole contention before 
the Georgia court was that the “question [was] 
not ground for extraordinary motion for new 
trial,” was represented before this Court. The 
majority’s “important intervening factor,” there- 
fore, is that an Assistant Attorney General of 
Georgia has now expressed an opinion on a 
question his superior did not reach in his brief 
before the Georgia Supreme Court. Since good 
advocacy would dictate that the Attorney Gen- 
eral argue this point before the Georgia court 
had he thought it substantial, I do not think 
his office underwent any great change of mind 
in the interim between that argument and this. 
On argument, after questioning on the point— 
which we note was not one of the questions he 
raised—the Assistant Attorney General stated 
only what the Attorney General's brief below 
had intimated. In any event, I am completely 
at a loss to understand what difference it makes 
what was argued in the Georgia Supreme Court 
or conceded here, since the Georgia Supreme 
Court clearly stated that, but for the procedural 
objection, Avery would govern: 

“Defendant in this motion sets forth a 

practice which has been condemned by 

this court and the Supreme Court of the 

United States. However, any question to 

be considered by this court must be raised 

at the time and in the manner required 
under the rules of law and practice and 
procedure in effect in this State.” 210 Ga. 

665, 669, 82 S.E.2d 217, 219. 

The majority's other ground for remand is 
even weaker, relying on a phrase from the At- 
torney General’s brief before the Georgia court 
—“we do not say that he [Williams] does not 
have some remedy at law.” The ground asserted 
is that in the light of this “intimat[ion]” of the 
Attorney General, Georgia’s court “should have 
an opportunity to designate the appropriate 
remedy.” If Williams has a remedy, he can cer- 
tainly pursue it as well without this remand; 
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and if he has no other state remedy, it is even 
clearer that nothing is to be gained by the 
Court's disposition of the case. 


[Patterson Case Distinguished] 


Another difference between .this case and 
Patterson is at once evident. In Patterson, the 
Court, through Chief Justice Hughes, said: 

“We are not convinced that the court, 
in the presence of such a determination of 
constitutional right, confronting the anom- 
alous and grave situation which would be 
created by a reversal of the judgment 
against Norris, and an affirmance of the 
judgment of death in the companion case 
of Patterson, who had asserted the same 
right, * * * would have considered itself 
powerless to entertain the bill of exceptions 
or otherwise to provide appropriate relief. 

* * © At least the state court should have 

an opportunity to examine its powers in 

the light of the situation which has now 
developed. We should not foreclose that 

opportunity.” (Italics supplied.) 294 

U.S. at pages 606-607, 55 S.Ct. at page 

578. 

In this case, unlike Patterson, the Court de- 
termines the state law itself. We have always 
insisted that, if possible, state courts be per- 
mitted to decide difficult and uncertain ques- 
tions of state law before the federal courts do 
so, even to the point of having the federal courts 
decline jurisdiction to await the State’s ruling. 
Cf. Burford v. Sun Oil Co., 319 U.S. 316, 68 
S.Ct. 1098, 87 L.Ed. 1424. To me nothing 
could be clearer than that a state question aris- 
ing in a case which is to be remanded to the 
state court should be left open for resolution 
by the State without the pressure of a decision 
by this Court. 


[Georgia Law] 


Furthermore, I agree with Mr. Justice MIN- 
TON that the majority has misconstrued Geor- 
gia’ss law. As I read the state law, the decisions 


1. The Court in Patterson was more scrupulous about 
coaring its opinions on state procedure to itself. 
Here, the Court says: 

“Fair regard * * ° for the constitutional com- 
mands binding on all courts compels us to reject 
the assumption that the courts of Georgia would 
allow this man to go to his death as the result of 
a conviction secured from a jury which the State 
admits was unconstitutionally impaneled.” 

This characterization is especially unfortunate in 
view of the fact that the state court, with full 
knowledge of all the facts, has already refused to 
order a new trial. See infra 75 S.Ct. 830. 


indicate that the Georgia courts have no power 
to hear and determine petitioner's extraordinary 
motion on the merits. Ever since Jordan v. 
State, 1857, 22 Ga. 545, the Georgia law has 
been that the defendant must challenge the 
array when the panel is “put upon” him and not 
thereafter. And since it is too late to raise such 
a challenge in a motion for new trial, Moon v. 
State, 1882, 68 Ga. 687, certainly the objection 
cannot be made in an extraordinary motion 
coming, as here, seven months after verdict. 
See also Cumming v. State, 1923, 155 Ga. 346, 
117 S.E.2d 378. In fact, as late as 1941, Georgia's 
highest court rejected a claim of discrimination 
in the selection of jurors “for the reason that an 
objection of this kind should have been pre- 
sented in a proper way at the trial, and upon 
failure to do so it is to be considered as waived.” 
Wilcoxen v. Aldredge, 192 Ga. 634, 687, 15 
S.E.2d 873, 876, 146 A.L.R. 365. This was a 
capital case, and it was conceded that the pris- 
oner’s claim had substantive validity. But even 
in those extreme circumstances the Georgia Su- 
preme Court did not consider the objection avail- 
able after trial. 

The Georgia Court of Appeals has consistently 
taken the same position. In Ivey v. State, 1908, 
4 Ga.App. 828, 831, 62 S.E. 565, and Williams 
v. State, 1923, 31 Ga.App. 178, 174, 120 S.E. 
181, 182, it was held that “If he[defendant] 
does not challenge the array, no other method 
of complaint as to the deficiency of the panel is 
open to him.” 

In reaching the opposite conclusion, i. e., that 
the Georgia courts have discretionary authority 
to consider the petitioner’s untimely objection in 
the circumstances of this case, the majority relies 
on two factors. First, the Georgia court in the 
instant case, after holding that petitioner had 
waived his objection by failing to raise it at the 
proper time, went on to find that the proffered 
justification was inadequate as a matter of plead- 
ing and as a matter of fact. But it is difficult 
to see how this separately numbered alternative 
ground can impair the court’s other decision 
that, excuse or no excuse, petitioner had waived 
his claim “once and for all.” Second, it is urged 
that the Georgia courts frequently exercise their 
discretion in favor of untimely objections di- 
rected at individual jurors “challenges to the poll” 
as they are called in Georgia. The majority cites 
no case, however, where such discretion was 
exercised on a challenge to the array, and not 
one of the majority’s individual juror cases is 
mentioned, much less distinguished, in the Geor- 
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gia court’s opinion in this case. Since courts 
usually distinguish apparent conflicts, it is fair 
to assume that the Georgia court consideréd the 
two types of challenge to be governed by en- 
tirely different rules. This conclusion is but- 
tressed both by the distinction drawn between 
these types under Georgia law and by the dif- 
fering considerations controlling their allowance. 

Challenges to the array are “directed to the 
whole group collectively for causes in the nature 
of irregularities in the form, manner and making 
up of the panel.” Davis and Shulman, Georgia 
Practice and Procedure, p. 454. Challenges to 
the poll are “directed solely for objections which 
are inherent in the individual jurors,” Georgia 
Practice and Procedure, supra, at 455. Circum- 
stances require that challenges to the array be 
made before trial. If permitted thereafter—and 
upheld—the judgments in many, if not all, other 
cases tried before juries obtained from the same 
panel would be subject to like attack. For 
example, illegality in the array summoned for 
March 9, 19538, from which the Williams jury 
was selected, might result in the overturning of 
all verdicts returned in the county during their 
tenure. This would be both expensive and time- 
wasting, as well as disruptive of the proper 
administration of justice. Hence Georgia re- 
quires a challenge to be made before trial in 
order to give the judge an opportunity to correct 
the irregularity. On the other hand, a challenge 
to a petit juror or to the poll merely affects the 
one verdict of that jury of twelve rather than 
all the verdicts of the panel of one hundred and 
twenty. 

The majority dwells on the extreme circum- 
stances of this case, discusses in great detail the 
Georgia cases affording discretionary relief in 
less strong cases involving individual jurors, and 
warns that “we are not concluded from assum- 
ing jurisdiction and deciding whether the state 
court action in the particular circumstances is, 
in effect, an avoidance of the federal right.” 
Although I find it difficult to ascertain exactly 
what ground the majority could give for striking 
down the Georgia result, it is clear to me that 
no theory ever before accepted by this Court 
could lead to reversal. 

It is elementary that this Court has no juris- 
diction over a case here from a state court where 
there is an independent and adequate state 
ground supporting the conclusion reached be- 
low.? A purported state ground is not independ- 
2. Cf. The statement of the majority: “But the fact 


that we have jurisdiction does not compel us to 
exercise it.” 


ent and adequate in two instances. First, where 
the circumstances give rise to an inference that 
state state court is guilty of an evasion—an inter- 
pretation of state law with the specific intent to 
deprive a litigant of a federal right.* Second, 
where the state law, honestly applied though it 
may be, and even dictated by the precedents, 
throws such obstacles in the way of enforcement 
of federal rights that it must be struck down 
as unreasonably interfering with the vindication 
of such rights.* 

It is obvious that the Georgia court has not 
been guilty of “evasion.” Although the Georgia 
court's interpretation of state law may not be 
free from doubt, it is not possible to say that 
the Georgia decision is without “fair support” 
in the previous cases.® I regard it also as note- 


8. This charge upon the integrity of a State Supreme 
Court is so serious that this Court has restricted 
such findings to cases where the state court decision 
lacked “fair support” in the state law. See Rogers 
v. Alabama, 192 U.S. 226, 24 S.Ct. 257, 48 L.Ed. 
417. Cf, Fox Film Corp. v. Muller, 296 U.S. 207, 
209, 56 S.Ct. 183, 80 L.Ed. 158. 

4. See Davis v. Wechsler, 263 U.S. 22, 44 S.Ct. 13, 
68 L.Ed, 148; Iowa-Des Moines National Bank v. 
Bennett, 284 U.S. 239, 247, 52 S.Ct. 183, 186, 76 
L.Ed. 265. Cf. State of Missouri ex rel. Missouri 
Ins. Co. v. Gehner, 1980, 281 U.S. 818, 50 S.Ct. 
826, 74 L.Ed, 870. 

5. The cases cited by the majority are not helpful 
here. In Rogers v. Alabama, 192 U.S. 226, 24 
S.Ct. 257, 48 L.Ed. 417, the Alabama court struck 
a federal claim of discrimination on the ground that 
the pleading was prolix. The pleading was two 
pages in length. It goes without saying that the 
State was evading the issue. In Abie State Bank 
v. Bryan [Weaver], 282 U.S. 765, 51 S.Ct. 252, 
75 L.Ed, 690, the bank’s constitutional plea that 
conditions had so changed as to make a state 
statute confiscatory was stricken on grounds of estop- 

el, the bank having acquiesced in the regulation 
or several years. Chief Justice Hughes held that 
‘earlier. compliance * * * does not forfeit the 
right of protest ® * *.” 282 U.S. at 776, 51 
S.Ct. at 257. In view of the changed circumstances, 
the state ground unreasonably interfered with the 
vindication of a federal right. In Pierre v. Lou- 
isiana, 806 U.S. 354, 59 S.Ct. 5386, 88 L.Ed. 757, 
there was a timely objection, on federal grounds, to 
the systematic exclusion of Negroes from the grand 
jury list. This Court first rejected the State’s 
claim that the illegal composition was harmless 
error, and then affirmed the power of this Court 
to make an independent investigation of the facts. 
In Urie v. Thompson, 337 U.S. 163, 172, 69 S.Ct. 
1018, 938 L.Ed. 1282, Mr. Justice Rutledge in an 
FELA case held that, since the final judgment rul 
had prevented any earlier consideration by this 
Court, local practice rules could not bar this Court’s 
consideration of “all substantial federal questions 
actually determined in earlier stages of the litiga- 
tion.” And in Vandalia R. Co. v. Indiana ex rel. 
South Bend, 207 U.S. 359, 367, 28 S.Ct. 180, 182, 
52 L.Ed, 246, Mr. Justice Brewer said, “Even if it 
be conceded that the conclusion of the supreme 
court of the state is not free from doubt, there is 
nothing to justify a suspicion that there was any 
intent to avoid the Federal questions. ° * °” We 
agree that this is the test here. 








ne © J 


a. a. oe ee eee ee eee ee ee ee ee eo eee an Sh = ee > 65 oe ot eet 


AR & 42 week #f * = oe oe 


an 








UNITED STATES SUPREME COURT 89 


worthy that Presiding Justice Wyatt wrote this 
opinion for the Georgia Supreme Court. It was 
he who, in the Georgia court’s decision in Avery, 
said in dissent: 

“I cannot agree with the ruling [as to 
Discrimination] for the reason, in my opin- 
ion, that this practice is conclusive evidence 
of discrimination, and for that reason the 
case should be reversed.” 209 Ga. 116, 131, 
70 S.E.2d 716, 726. 

In this ruling he went further in protecting the 
integrity of the jury system than we ourselves 
thought necessary. Compare Avery v. Georgia, 
845 U.S. 559, 562-563, 73 S.Ct. 891, 892-893, 
97 L.Ed. 1244 (petitioner established “a prima 
facie case of discrimination” which the State 
failed to rebut). One who had so acted would 
hardly be attempting to evade the very federal 
right he had previously upheld so strongly. 
[Georgia Procedure] 


Similarly, the Georgia procedure is not unduly 
burdensome. The majority concedes that “[a] 
state procedural rule which forbids the raising 
of federal questions at late stages in the case, 
or by any other than a prescribed method, has 
been recognized as a valid exercise of state 
power.” Even if the majority could somehow 
strike down the Georgia court’s holding that it 
lacked discretion, it is not enough to show that 
Georgia has the power and refuses to exercise 
it. There is no case to support the implication 
that the exercise of discretion against a federal 
right is, without more, an evasion. See Brown 
v. Allen, 344 U.S. 4483, 484-486, 73 S.Ct. 397, 
421-422, 97 L.Ed. 469. Indeed, it would seem 
that there would have to be a withholding of 
discretion for the purpose of depriving Williams 
of a federal right. There is nothing even ap- 
proaching that here. 

A state court’s decision cannot be overturned 
if any one of the grounds supporting it is inde- 
pendent and adequate. There is one ground 
here which appears so unassailable that the 
majority does not even attack it. Georgia law 
makes a showing of due diligence on the part 
of the movant a prerequisite to granting extra- 
ordinary motions for new trial. The state court 
in this case found that due diligence had not 
been properly pleaded, and that the facts of 
which the Georgia court could take notice con- 
clusively demonstrated that diligence was indeed 
completely lacking. 

On the first ground, there is clearly substantial 
support in the prior state decisions. Petitioner’s 
attorney stated that “he did not know of the 


facts [establishing the constitutional claim] be- 
fore the trial and before the verdict in said case, 
and that the same could not have been discov- 
ered by him in the exercise of ordinary dili- 
gence.” It had been held in at least four prior 
Georgia decisions that such conclusory pleading 
of diligence was inadequate to support a motion 
for a new trial or an extraordinary action for 
the same. Taylor v. State, 182 Ga. 235, 63 S.E. 
1116; King v. State, 174 Ga. 432, 163 S.E. 168; 
Redding v. State, 183 Ga. 704, 189 S.E. 514; 
Edge v. State, 200 Ga. 257, 36 S.E.2d 673.8 

On the second ground, the Georgia opinion 
speaks for itself: 

“Furthermore, the facts and circumstances 
contradict the statements made in the affi- 
davits. When the instant case came on for 
trial in Fulton Superior Court on March 10, 
1953, the case of Avery v. State had been 
tried in the same county and that case had 
been affirmed by this court on April 14, 
1952, and was pending in the United States 
Supreme Court. * * * The opinion of this 
court affirming the lower court in the Avery 
case sets out fully the methods and practices 
employed in the selection and empaneling 
of juries in Fulton County, including the 
practice of putting the names of white jurors 
on White slips of paper and the names of 
Colored jurors on yellow slips of paper. 
Due diligence would certainly have required 
the defendant and his attorney to make 
themselves familiar with the opinions of this 
court on the question now raised.”” 210 


6. Smith v. Georgia, 2 Ga.App. 574, 59 S.E. 311, 
cited by the majority, is not to the contrary. There 
the court recognized that due diligence is required 
in making an extraordinary motion for new trial 
and held, consistent with the Georgia practice of 
treating the various objections on an individual 
basis, that the requirement of ordi diligence 
had been satisfied where counsel had interrogated 
the subsequently disqualified juror concerning hi 
relation with the prosecutor and had obtained a 
negative answer. 

7. On May 26, 19538, on its front page, the Atlanta 
Constitution ran a complete story of the reversal 
Avery’s case here. It is interesting to note that an 
article in the same paper pointed out “that old 
cases in which convictions were obtained under 
the two-color jury selection system could not be 
reopened because objections must have been made 
at the time of the trial.” The same day, the At- 
lanta Journal carried a story that Fulton Coun 

. was “moving to ban different colored jury slips. 
The subhead on the article said, “Court ruling 
against practice draws prediction of action.” This 
article concluded with a peraiare: 

“The change to all-white slips will have no effect 
on cases already adjudicated but will affect cases 
now in progress where the point of different colored 
jury slips has been raised.” 
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Ga. 665, 668, 82 S.E.2d 217, 219. 

It is evident on this record that, even if the 
Georgia court is deemed to have discretion in 
this matter, it could adhere to its present de- 
cision and not be reversed in this Court without 
a major departure from our doctrines requiring 
respect for state procedural rules affording a 
“reasonable opportunity” to present federal ques- 
tions. Cf. Parker v. Illinois, 333 U.S. 571, 68 
S.Ct. 708, 92 L.Ed. 886. 

Had the state court possessed the power, it 
might have been desirable to have permitted 
petitioner to adjudicate his substantial constitu- 
tional claim instead of sending him to his death 
because his attorney failed to take advantage 
of the usual opportunity afforded by the state 
law. On the other hand, had the jury acquitted 
petitioner, he would not have complained about 
any unconstitutionality in its selection. A State 
may be influenced by the unfairness of allowing 
the litigant who remains silent two chances for 
acquittal while giving the diligent litigant only 
one. And orderly administration of the laws 
often imposes hardships upon those who have 
not properly preserved their rights. In any event, 
the resolution of these conflicting interests should 
be a matter wholly for the Georgia courts. See 
Herndon v. Georgia, 295 U.S. 441, 55 S.Ct. 794, 
79 L.Ed. 1530. 


[Dissent of Mr. Justice Minton] 


Mr. Justice MINTON, with whom Mr. Justice 
REED and Mr. Justice CLARK join, dissenting. 

Georgia has a rule of law that the jury panel 
must be challenged at the threshold, that is, 
as Georgia expresses it, before the panel is “put 
upon the defendant.” If the panel is not thus 
challenged, the issue cannot later be raised and 
is considered as waived “once and for all.” Wil- 
liams v. State, 210 Ga. 665, 669, 82 S.E.2d 217, 
220. Ga.Code Ann., § 59-803. See Jordan v. 
State, 22 Ga. 545. 

This is a reasonable rule. It gives the State 
an opportunity to meet the challenge and to 
justify the array, or, if it is improperly consti- 
tuted, an opportunity to correct it. 

In the instant case, the challenge to the array 
was not presented at the time the panel was put 
upon the petitioner-defendant. If the defendant 
thus fails to challenge the array before it is put 
upon him, he may not raise the question as to 
its legality for the first time in a motion for a 
new trial. Lumpkin v. State, 152 Ga. 229, 231, 
109 S.E. 664, 665. Such a requirement complies 
with the Federal Constitution. Brown v. Allen, 


344 U.S. 448, 480, 73 S.Ct. 397, 419, 97 L.Ed. 
469. 

Since petitioner did not and could not raise 
the question on a motion for new trial for the 
first time, it would seem that he could not raise 
it on an extraordinary motion for a new trial. 
The trial court dismissed the motion, and the 
State Supreme Court affirmed. First, the court 
held that the petitioner could not challenge the 
array for the first time by motion for a new 
trial or extraordinary motion for a new trial. 
The Georgia Supreme Court on that said: 

“It is settled law in this State that, when 
a panel of jurors is put upon the prisoner, 
he should challenge the array for any cause 
which would go to show that it was not 
fairly and properly put upon him, and that 
if he fails to do so, the objection is waived 
and can not thereafter be made a ground 
of a motion for new trial. See Lumpkin v. 
State, 152 Ga. 229, 109 S.E. 664; Cornelious 
v. State, 198 Ga. 25, 17 S.E.2d 156; Cum- 
ming v. State, 155 Ga. 346, 117 S.E. 378; 
Moon v. State, 68 Ga. 687; and Williams. v. 
State, 31 Ga.App. 173, 120 S.E. 131. In the 
instant case, the defendant made no objec- 
tion to the jury when the panel was put 
upon him, and made no objection until he 
filed this extraordinary motion for new trial 
after a new trial had been denied .and that 
judgment affirmed by this court. See Wil- 
liams v. State, supra. It follows, therefore, 
that.the judgment of the court below dis- 
missing the extraordinary motion for new 
trial was not error. 

“The defendant and his attorney state 
that they did not know of the facts set out 
in grounds one and two of the motion for 
new trial, and ‘that the same could not 
have been discovered by him in the exercise 
of ordinary diligence.’ This is not sufficient 
to excuse the defendant from the necessity 
of presenting his written challenge to the 
array of traverse jurors when the panel was 
put upon him. See, in this connection, 
Lumpkin v. State, supra; Cornelius v. State, 
supra; Redding v. State, 183 Ga. 704, 189 
S.E. 514; Edge v. State, 200 Ga. 257, 36 
S.E.2d 678. It follows, under the decisions of 
this court above cited, it was not error to 
dismiss the extraordinary motion for new 
trial.” 210 Ga. 665, 667-668, 82 S.E.2d 217, 
218-219. 

After deciding this matter of state law, the 
Supreme Court of Georgia further held that the 
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extraordinary motion was insufficient. The de- 
fendant, in his affidavit supporting the motion, 
deposed: ““The defendant did not at the time 
of his trial. * * * have any information con- 
cerning the selection, drawing, organizing, and 
empaneling of the jury panel put upon him on 
his trial, but assumed that the jury was a legal 
jury.”” Id., 210 Ga. at page 668, 82 S.E.2d at 
page 219. Also defendant’s attorney deposed in 
his supporting affidavit that he “‘did not know 
of the facts set out in the first and second grounds 
of the extraordinary motion for new trial * * 
before the trial and before the verdict in said 
case, and that the same could not have been 
discovered by him in the exercise of ordinary 
diligence.’” Ibid. 

Such allegations, the court held, were “merely 
opinion, without sufficient facts being shown 
by which the court could judge whether due 
diligence had been exercised, and are not suffi- 
cient to support an extraordinary motion for 
new trial. Edge v. State, supra; Redding v. 
State, supra.” Ibid. 

Thus the Georgia Supreme Court held, first, 
that the challenge to the array must be, made 
when the array is put upon the defendant and 
cannot be made later by motion for a new trial 
or extraordinary motion for new trial; and, sec- 
ond, that the grounds for the latter motion were 
insufficient. 

This first holding is a well-established rule of 
law of Georgia and does not seem to have been 
applied discriminatorily so as to deny petitioner 
the equal protection of the law. He had the 
same right and opportunity to raise the question 
as anyone else. 

The promulgation of such a rule of law is, as 
we have pointed out, fair and reasonable and 
cannot be said to deny due process of law. 
Georgia has provided a reasonable time and 
manner in which the question could be raised. 
Petitioner did not take advantage of it, probably 
because, as his attorney alleged in his affidavit, 
he “devoted his time and efforts to ascertaining 
the nature of the evidence to be presented by 
the State of Georgia upon the trial.” 

This Court cites a number of Georgia cases 


in which extraordinary motions were granted 
by the Georgia Supreme Court where an indi- 
vidual juror without knowledge of the facts 
was permitted to sit even though disqualified. 
But, in each of these cases, proper motions in 
due form and sufficient were presented and the 
question raised at the first opportunity. 

This Court now says that the Georgia Supreme 
Court has the power to grant the petitioner’s 
motion. I suppose that it has, but I would not 
think that it had denied a federal constitutional 
right if it did not change its rule. In fact, I 
think it would lead to absurd results if it changed 
its rule that the challenge to the array must be 
made at the threshold. The defendant, knowing 
of an array in the constitution of the array, could 
lay low and always have a built-in error on 
which he could rely if he did not like the results 
at the trial. Georgia is not bound to change its 
rule on penalty of a violation of the Federal 
Constitution. Avery v. Georgia, 345 U.S. 559, 73 
S.Ct. 891, 97 L.Ed. 1244, does not decide this 
case because in that proceeding the challenge 
was timely made. 

We do not sit as a legal critic to indicate how 
we think courts should act. If a federal con- 
stitutional right is not presented, we have no 
duty to perform. There was no denial of equal 
protection of the law or of due process. This case 
was disposed of by the Georgia Supreme Court 
altogether on state grounds. In such circum- 
stances our duty is clear. As we stated in Edel- 
man v. California, 344 U.S. 357, 358-359, 73 
S.Ct. 298, 295, 97 L.Ed. 387: 

“It is clear that this Court is without power 
to decide whether constitutional rights have 
been violated when the federal questions 
are not seasonably raised in accordance 
with the requirements of state law. Hulbert 
v. City of Chicago, 1906, 202 U.S. 275, 26 
S.Ct. 617, 50 L.Ed. 1026; Mutual Life Ins. 
Co. v. McGrew, 1903, 188 U.S. 291, 308, 28 
S.Ct. 375, 378, 47 L.Ed. 480. Noncompliance 
with such local law can thus be an adequate 
state ground for a decision below. * * *” 

Therefore, I would dismiss the writ of certiorari 
as improvidently granted. 
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FAMILY RELATIONS 
Marriage—Virginia 
Ham Say NAIM v. Ruby Elaine NAIM. 


United States Supreme Court, November 14, 1955, 350 U.S. 891, 76 S.Ct. 151, 100 L.Ed. 





SUMMARY: A Chinese and a Caucasian married in North Carolina. One party later sought 
an annulment in Virginia, which has a statute preventing marriage between the two races 
represented in the suit. On the basis of the Virginia statute, the Supreme Court of Appeals 
of Virginia ruled the marriage invalid. (See, FAMILY RELATIONS — Marriage, in the 
COURTS Section.) On appeal the United States Supreme Court held that the constitutional 
issue of the validity of the Virginia statute was not squarely before it and remanded the 
ease for clarification of the issues of the relationship of the parties to the State of Virginia 


at the time of the marriage. 


PER CURIAM: 


The inadequacy of the record as to the rela- 
tionship of the parties to the Commonwealth 
of Virginia at the time of the marriage in North 
Carolina and upon their return to Virginia, and 
the failure of the parties to bring here all ques- 
tions relevant to the disposition of the case, 
prevents the constitutional issue of the validity 
of the Virginia statute on miscegenation tend- 


ered here being considered “in clean cut and 
concrete form, unclouded” by such problems. 
Rescue Army v. Municipal Court, 331 U.S. 549, 
584, 67 S.Ct. 1409, 91 L:Ed. 1666. The judg- 
ment is vacated and the case remanded to the 
Supreme Court of Appeals in order that the 
case may be returned to the Circuit Court of 
the City of Portsmouth for action not inconsistent 
with this opinion. 
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EDUCATION 
Public Schools—Arkansas 


HOXIE SCHOOL DISTRICT No. 46 of Lawrence County, Arkansas, et al. v. Herbert BREWER 
et al. 


United States District Court, Eastern District, Arkansas, No. J—918, October 31, 1955. 


SUMMARY: The directors and superintendent of the plaintiff school district filed an action 
in the United States District Court seeking an injunction restraining defendants from al- 
legedly interfering with the school district’s efforts to integrate the white and Negro school 
children of the district. On motion to dismiss the complaint, the Court held that there are 
no valid school segregation laws in Arkansas following the decision of the United States Su- 
preme Court in the School Segregation Cases, overruled the motion, and issued a preliminary 





injunction. 
TRIMBLE, Chief Judge. 


MEMORANDUM 


The complaint in ‘this case was filed on Oc- 
tober 13, 1955. It was verified by the plaintiffs 
who are school directors and the superintendent 
of the school of the plaintiff district. There were 
attached to the complaint the affidavits of Jewel 
Thorn, Raymond Saunches and K. E. Vance. 

A temporary restraining order was issued on 
October 14, to expire at 10:00 A.M. on October 
21, 1955, and it was ordered that the motion 
for preliminary injunction be set for hearing on 
October 20, 1955. 

On October 20, 1955, defendant Amis Guth- 
ridge filed a motion to dismiss the complaint. 
Upon the filing of this motion the court con- 
tinued in effect the temporary restraining order 
until October 31, 1955, and set that date as the 
date for a hearing on the motion as well as on 
the application for preliminary injunction. 

Exhaustive briefs have been filed by counsel 
for plaintiff and defendant, and the court, after 
a careful study of the briefs and the authorities 
cited, has reached a determination on the ques- 
tion of whether or not the motion should be 
sustained. 

The motion raises two questions: (1) whether 
the court has jurisdiction of the parties and the 
controversy, and (2) whether the complaint 
states a cause of action for injunction and de- 
claratory judgment. 

In considering both the question of jurisdic- 
tion and the sufficiency of the allegations of the 
complaint to state a cause of action the court is 


required to accept as true all of the allegations 
of the complaint. 
I. 

The jurisdiction of the court is invoked pur- 
suant to Title 28, United States Code Annotated, 
Section 1331, it being alleged that the action 
arises under the United States Constitution, 
Article VI, Clauses 2 and 3, Title 4, United 
States Code, Section 101; the Fourteenth Amend- 
ment to the Constitution of the United States; 
Article IV, Section 4 of the Constitution of the 
United States; Title 28, United States Code 
Annotated, Section 1348, Title 42, United States 
Code Annotated, Sections 1983, 1985(2) and 
1988; and Title 18, United States Code Anno- 
tated, Sections 241 and 242. 

Section 1331 of Title 28, United States Code 
Annotated, reads as follows: 

“The district courts shall have original 
jurisdiction of all civil actions wherein the 
matter in controversy exceeds the sum or 
value of $38,000, exclusive of interest and 
costs, and arises under the Constitution, 
laws or treaties of the United States.” 

It would unduly extend this Memorandum to 
recite the allegations of the complaint which 
call into question the construction of the various 
provisions of the Acts of Congress and of the 
Constitution of the United States and which 
assert the violation of provisions of the Con- 
stitution and the laws of Congress. 

Since the allegations of the complaint must 
be taken as true, it is obvious that this court 
does have jurisdiction of the cause of action, if 
one is stated in the complaint. Bell v. Hood, 327 
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U.S. 678; Mosher v. Phoenix, 287 U.S. 29; The 
Fair v. Kohler Die & Specialty Company, 228 
USS. 22. 

The court, therefore, holds that it does have 
jurisdiction. 

II. 

The complaint, though not in violation of the 
rule against prolixity, is necessarily somewhat 
lengthy. For the purpose of this memorandum 
it may be stated in brief that the complaint 
alleges that the plaintiff Board of Directors, as 
the governing body of Hoxie School District 
No. 46, in the performance of their duties as 
directors, made a determination that the Dis- 
trict is ready to integrate the white and Negro 
school children of that District; that said plain- 
tiffs have undertaken to put into effect this 
administrative finding and holding by opening 
the doors of the school to the children of both 
the white and Negro races; that the defendants 
by various acts have conspired together to ob- 
struct the Board of Directors from carrying out 
its said finding and holding. 


[Allegation of Complaint } 


Further simplifying the issues, it may be said 
that the complaint in effect alleges that said 
Board of Directors have undertaken and are 
undertaking to conduct a school wherein no 
discrimination is made between the races in 
conformity to recent decisions of the Supreme 
Court of the United States and the provisions 
of the Constitution of the United States without 
awaiting the repeal of the segregation statutes 
of the State of Arkansas; that the defendants 
by threats and efforts to intimidate the Board 
of Directors, by the circulation of propaganda 
literature and by inflammatory speeches, as well 
as by trespassing upon school property under 
jurisdiction of the plaintiffs, and by threatening 
to set up a picket line to obstruct ingress of 
children to the school, and by attempting to 
persuade children’s parents to withdraw them 
from the schools, are endeavoring to hinder, 
obstruct and defeat plaintiffs’ attempt to comply 
with federal law with regard to the operation 
of the school. 

As stated, for the purpose of considering the 
motion now before the court, it must accept the 
allegations of the complaint as true. The case 
so presented is strangely enough almost the 
exact opposite of cases that have been considered 
by both state and federal courts in the nation. 
Other courts have had under consideration the 
question of whether or not the Board of Direc- 


tors can be compelled to open their schools to 
the Negro race where they are prohibited by 
state law to attend such schools. Here, how- 
ever, the complaint alleges that the Board of 
Directors have determined that the schools 
should be opened to Negro pupils, but that the 
defendants are undertaking to prevent them from 
doing so. 

It is alleged that the actions of the defendants 
have resulted and will result in losses to the 
School District of revenue amounting to more 
than the jurisdictional requirement of $3,000.00. 

It is alleged that the defendants, in their ef- 
forts to inflame the patrons, have circulated 
petitions demanding that the School Board 
restore segregation or resign, and that one of 
the defendants had publicly declared that the 
Board’s action in opening the school to Negro 
children was in violation of the segregation 
statutes of the State of Arkansas. 


[Status of Arkansas Law] 


I shall not disclose what my own personal 
feelings are with respect to whether or not it 
would be wise or desirable that segregation 
of the races in the public schools of this state 
be enforced as provided by state laws that have 
been effective since 1875; however, it must be 
stated that there are now no valid segregation 
laws of the State of Arkansas, for they have 
been declared unconstitutional and void by the 
Supreme Court of the United States. Brown v. 
Board of Education of Topeka, 349 U.S. 294. 

The effect of the decision of the Supreme 
Court of the United States in the case just cited 
is too well known to require discussion. In that 
case minors of the Negro race had sought aid 
of the courts in obtaining admission to public 
schools on a nonsegregated basis. Previous to 
the rendition of the opinion in that case it had 
been held by the courts that the only require- 
ment of federal statutes and the Federal Consti- 
tution was that the schools for white and Negro 
children should be of equal quality, but the 
Supreme Court in that case said: 

“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others simi- 
larly situated for whom the actions have 
been brought are, by reason of the segrega- 
tion complained of, deprived of the equal 
protection of the laws guaranteed by the 
Fourteenth Amendment.” 
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The United States District Court of the 
Charleston Division of the State of South Caro- 
lina had ruled upon this question and held that 
Negro children could not be admitted to schools 
on an integrated basis, provided that equal 
facilities were accorded the children of all races. 
See 98 F. Supp. 529, Briggs v. Elliott. 

That decision was reversed by the Supreme 
Court in the Brown case, and upon remand the 
United States District Court in South Carolina 
set forth clearly and succinctly just what is re- 
quired to be done with respect to the subject 
of integration of the races in the schools. It 
specifically ordered: 

“,. . that the provisions of the Constitution 

and laws of the State of South Carolina 

requiring segregation of the races in the 
public schools are null and void because 
violative of the Fourteenth Amendment to 
the Constitution of the United States, and 
that the defendants be and they are hereby 
restrained and enjoined from refusing on 
account of race to admit to any school under 
their supervision any child qualified to enter 
such school, from and after such time as 
they may have made the necessary arrange- 
ments for admission of children to such 
school on a non-discriminatory basis. . . .” 
Briggs, et al. v. Elliott, et al. Decided by the 
three judge District Court of the Eastern Dis- 
trict of South Carolina, July 15, 1955. Federal 
Supplement, Volume 132, page 776. 

So, it is seen that according to the allegations 
of the complaint in this case the defendants are 
seeking to compel the plaintiffs in this case to 
do the very things which the School Directors 
involved in that litigation were ordered not to 
do. I must, therefore, hold that the complaint 
does state a cause of action and that the motion 
to dismiss should be overruled. 

ORDER FOR PRELIMINARY INJUNCTION 

This cause coming on to be heard on motion 
of plaintiffs for a preliminary injunction and all 


parties appear in person or by attorneys, and 
the court, having heard the evidence of witnesses 
and being fully advised in the premises, finds: 

That the defendants have planned and con- 
spired to deter the plaintiffs from operating 
Hoxie School District No. 46 of Lawrence 
County, Arkansas, on a nonsegregated basis and 
from securing equal protection of the laws to 
all citizens within the district, that the defend- 
ants have committed and continued to commit 
and threaten acts of intimidation, coercion and 
boycott which interfere with the lawful opera- 
tion of the Hoxie schools, except as to the de- 
fendant James D. Johnson. 

The court further finds that all of the de- 
fendants, with the exception of James D. John- 
son, their agents, servants, employees and 
attorneys and all persons acting in concert and 
participating with them should be enjoined from 
interfering with the free operation of schools 
within plaintiffs’ jurisdiction by acts of trespass, 
boycott or picketing, and from in any other 
manner deterring the attendance at school of 
children within said school district and from 
in any manner of threatening or intimidating 
the individual plaintiffs herein. 

The court further finds that the bond given 
herein by the plaintiffs and filed in this court 
on October 1, 1955, with Standard Accident and 
Insurance Company shall remain in full force 
and effect for the payment of such costs and 
damages as may be incurred or suffered by any 
party who is found to be wrongfully injured or 
enjoined. 

The court further finds that the defendants 
should be allowed the period of ten (10) days 
from this date in which to file answer, and that 
this cause should be set down for hearing on 
the plaintiffs’ petition for permanent injunction 
at the Jonesboro Court on Thursday, December 
8, 1955. 

IT IS SO ORDERED on this November 1, 
1955. 





EDUCATION 


Public Schools—Arkansas 


Alvin J. MATTHEWS et al. v. R. W. LAUNIUS, President, etc. and Bearden School District 


No. 53 of Ouachita County, Arkansas. 


United States District Court, Western District, Arkansas, October 4, 1955, 134 F.Supp. 684. 


SUMMARY: In an action begun prior to the decision in the ‘School Segregation Cases plain- 
tiffs sought to have the Arkansas statute establishing school segregation declared unconsti- 
tutional. The case was continued pending the decision of the United States Supreme Court, 





46 RACE RELATIONS LAW REPORTER 


and then was brought up on motion by the plaintiffs for summary judgment. The United 
States District Court held that under the circumstances, including financial difficulties of 
the school district, the issuance of an injunction against school authorities would be delayed 
to afford a reasonable time toward effectuation of transition to a racially nondiscriminatory 


school system. 
MILLER, District Judge. 


On this 4th day of October, 1955, come the 
plaintiffs in person and by their attorneys, L. 
Clifford Davis and Christopher C. Mercer, and 
come the defendants in person and by their at- 
torney, L. B. Smead, and this being the date set 
for a hearing on the motion for summary judg- 
ment filed herein on June 17, 1954, the Court 
proceeds to a consideration of the issues pre- 
sented by said motion and the record herein. 

Since the principal issue involved herein is 
one of great public interest, the Court, in an 
effort to help the parties solve the issues, made 
a statement to all the parties and their attorneys 
in which it reviewed the proceedings hereto- 
fore had herein and the law applicable to the 
facts as disclosed by the record. A transcribed 
copy of such statement is filed herein. 

For the purpose of this order it is not neces- 
sary to state fully all the facts. A brief resume 
is sufficient. 

The complaint was filed on June 20, 1952, 
seeking (1) a declaratory judgment declaring 
Section 80-509, Ark. Stats., to be unconstitu- 
tional, and (2) that the policy of denying equal 
facilities to school children of the Negro race is 
unconstitutional. 

It was alleged that the failure of the defend- 
ants to furnish equal school facilities to the 
plaintiffs is a violation of the equal protection 
of the laws as guaranteed under the 14th 
Amendment to the Constitution of the United 
States, and that the Court should permanently 
restrain and enjoin the defendants and their 
successors in office from making any distinction 
based upon race or color in making available 
to plaintiffs, and others similarly situated, what- 
ever opportunities, advantages, and facilities 
that are or may be provided by the defendants 
for the public education of school children in 
the defendant district. Also, the plaintiffs 
prayed that a three-judge court be convened to 
determine the issues raised by the complaint. 

On July 5, 1952, the Court entered an order 
denying the application of plaintiffs for the con- 
vening of a District Court of three judges. 

On September 1, 1952, the defendants filed an 
answer in which they admitted that the schools 
in the defendant district were being operated 


on a segregated basis but denied that the facili- 
ties furnished the races were unequal. 

On September 20, 1952, plaintiffs filed 53 in- 
terrogatories which were answered on October 
9, 1952, by the defendant Tom Ford, Superin- 
tendent of the Bearden Public Schools. Also, on 
July 13, 1953, plaintiffs filed 46 additional inter- 
rogatories which were answered by Mr. Ford on 
August 20, 1953. : 

Subsequent to the joining of the issues as 
made by the complaint and answer the Court 
had several conferences with the attorneys for 
the respective parties, and by mutual consent it 
was agreed that the case should be continued 
from time to time until the Supreme Court of 
the United States had determined the cases 
that were then pending before it in which the 
issue of whether racial discrimination in public 
education is unconstitutional was directly pre- 
sented. On May 17, 1954, the Supreme Court 
in answering vest sent said: 

“Separate educational facilities are in- 
herently unequal. Therefore, we hold that 
the plaintiffs and others similarly situated 
for whom the actions have been brought 
are, by reason of the segregation complain- 
ed of, deprived of the equal protection of 
the laws guaranteed by the Fourteenth 
Amendment. This disposition makes un- 
necessary any discussion whether such seg- 
regation also violates the Due Process 
Clause of the Fourteenth Amendment.” 
Brown v. Board of Education of Topeka, 347 

U.S. 483, 495, 74 S.Ct. 686, 692, 98 L.Ed 873. 

The mandate of the Supreme Court was not 
immediately issued, but the Court retained jur- 
isdiction of the cases until further consideration 
could be given to the methods to be followed by 
trial courts in the implementation of the con- 
stitutional principles declared by the court. 

On May $1, 1955, the Supreme Court ren- 
dered its opinion on the question of the imple- 
mentation of those constitutional principles. 
Brown v. Board of Education of Topeka, 349 
U.S. 294, 75 S.Ct. 758, 755. In the latter opinion 
the Supreme Court referred to its former opin- 
ion and to the constitutional principles therein 
set forth, and in reference thereto said: 
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“All provisions of federal, state, or local 
law requiring or permitting such discrimi- 
nation must yield to this principle. There 
remains for consideration the manner in 
which relief is to be accorded.” 


[Local Problems] 


In the course of the opinion the Court recog- 
nized that local school authorities have the pri- 
mary responsibility for solving the problems 
that arise from the constitutional principles an- 
nounced in the first opinion, and stated that the 
courts will have to consider whether the actions 
of school authorities constitute good faith im- 
plementation of the governing constitutional 
principles. The court also stated that in fash- 
ioning and effectuating the decrees that the 
court should be guided by equitable principles 
but emphasized that the plaintiffs and others 
similarly situated should be admitted to public 
schools as soon as practicable on a non-discrim- 
inatory basis, and that the courts should require 
the school authorities to make a prompt and 
reasonable start toward full compliance with the 
ruling of May 17, 1954. 

The court further emphasized that the vital- 
ity of the constitutional principles cannot be 
allowed to yield simply because of disagreement 
with them. 


[Factors to Consider] 


In determining the question the court may 
and should consider all problems related to ad- 
ministration arising from the physical condition 
of the school plant, the school transportation 
system, personnel, and revision of school dis- 
tricts and attendance areas into compact units 
to achieve a system of determining admission to 
the public schools on a non-racial basis. 

Trial courts are required to consider the ade- 
quacy of any plan the local school board may 
propose to meet the problems and to effectuate 
a transition to a racially non-discriminatory 
school system. 

At present there is a racially discriminatory 
school system in the defendant district. It is 
fully realized that the problem confronting the 
defendant Board of Directors, the District, and 
its School Superintendent, are difficult of solu- 
tion, but they are problems that must be solved 
in accordance with the constitutional principles 
which are binding upon all, including this 
Court. 

School authorities have the primary respon- 
sibility for solving these problems but courts are 
required to consider whether the action of the 


school authorities constitutes good faith imple- 
mentation of the governing constitutional prin- 
ciples. 

While giving weight to these public and priv- 
ate considerations, the court must require that 
the defendants make a prompt and reasonable 
start toward full compliance with the ruling of 
the Supreme Court of May 17, 1954. And the 
burden is on the defendants to establish that 
such time is necessary in the public interest and 
is consistent with good faith compliance at the 
earliest practicable date. 

The court is advised that some consideration 
has been given to the solution of the problems 
in accordance with the law and the powers of 
the defendants to comply with the law. It ap- 
pears that the chief obstacle to a full compliance 
with the law is the lack of finances and little 
progress has been made. In all probability a 
fuller cooperation by the plaintiffs and persons 
similarly situated with the defendants will be 
required. , 


[Timing of Injunction] 


Under the ruling of the Supreme Court, where 
it is shown that a racially discriminatory public 
school system is being operated, the trial court 
may issue immediately a mandatory injunction 
requiring the school authorities to comply with 
the law as declared by the Supreme Court and 
place upon the school authorities the burden 
of establishing that time is necessary in the pub- 
lic interest and is consistent with good faith 
compliance at the earliest practicable date. Such 
an order was entered by a three judge court in 
the Eastern District of South Carolina. See, 
Briggs v. Elliott, D.C., 182 F.Supp. 776. 

This court fully realizes the immensity of the 
task confronting the defendants and that be- 
cause of the lack of school finances, the crowded 
conditions of the present facilities and the neces- 
sity to readjust the system that has been fol- 
lowed for decades, that additional time is neces- 
sary and the court feels that better progress 
may be made at this time without the issuance 
of an injunction, but all parties in interest 
should realize that the court in the administra- 
tion of the law must, within a reasonable period 
of time and as soon as practicable, require the 
school authorities to conduct the public schools 
in the district on a racially non-discriminatory 
basis. 

Blanket injunctions against general violations 
of a law are repugnant to American spirit and 
should not lightly be sought or judicially 
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granted if compliance with the law can be ob- 
tained otherwise. In view of the present status 
of this case and the undisputed facts the court 
is of the opinion that the public interest and the 
interest of the plaintiffs and others similarly 
situated will be best served by deferring the 
entry of an injunction at this time. 


[Order] 


It is therefore ordered and adjudged that 
further consideration of the motion for sum- 
mary judgment be deferred; that the defendants 
and their successors in office shall make a 
prompt and reasonable start towards the effect- 
uation of the transition to a racially non-dis- 
criminatory school system as required by the 


ruling of the Supreme Court of the United 
States by its order of May 17, 1954; that the 
defendants and their successors in office report 
to this court not later than the beginning of the 
next school year, the progress that has been 
made and the plans that they have to effectuate 
the transition from the present system to a ra- 
cially non-discriminatory school system. 

That the cause is continued until the next 
regular term of this court when the court will 
consider the adequacy of such plans and deter- 
mine whether further time is necessary in the 
public interest and is consistent with good faith 
compliance by the defendants with the constitu- 
tional requirements at the earliest practicable 
date. 





EDUCATION 
Public Schools—California 


Joe R. ROMERO et al. v. Guy WEAKLEY et al. 
R. J. BURLIEGH et al. v. Guy WEAKLEY et al. 


United States Court of Appeals, Ninth Circuit, October 10, 1955, 226 F.2d 399. 


SUMMARY: In a class action brought on behalf of Mexican and Negro children in United 
States District Court against officials of the El Centro School District in California, plaintiffs 
alleged that orders, rules and regulations adopted by the defendant school officials resulted 
in unlawful segregation of Negro and Mexican school children in violation of the Fourteenth 
Amendment. The District Court held that, in the absence of a showing that the state courts 
of California are incompetent or that plaintiffs could get no relief in state courts, it did not 
have jurisdiction and that the construction of the alleged rules and regulations was a matter 
for the state courts. Romero v. Weakley, 131 F. Supp. 818 (1955). On appeal to the 
United States Court of Appeals, the case was reversed and remanded to the District Court. 
The Court of Appeals held that upon an allegation of racial segregation in the schools in 
violation of the federal Civil Rights Act and the Fourteenth Amendment, a federal consti- 


tutional question of fact is raised and the District Court is required to exercise its jurisdic- 
tion. 


Before DENMAN, Chief Judge, and ORR and CHAMBERS, Circuit Judges. 


DENMAN, Chief Judge: 


The above appeals are from a decision of the 
district court, 181 F.Supp. 818, refusing to con- 
sider complaints in class actions brought, with 
one exception, in behalf of persons of Mexican 
or the Negro race. The exception is the com- 
plaint of Charles W. Ervin, a white person, 
claiming his white child was segregated from 
a school wrongly limited to Negro and Mexican 
descended children, and compelled to attend 
a more distant school of white children. 

All allege a segregation in public school facili- 
ties on the basis of race or color and seek relief 


under 8 U.S.C.A. § 48 (now 42 U.S.C.A. § 
1983), commonly known as the Civil Rights Act, 
28 U.S.C.A. § 1848(3) and the Fourteenth 
Amendment, which all the parties agree give 
the Federal District Court jurisdiction to enter- 
tain the action. 


[California Law] 

All the parties also are agreed that the de- 
cisions to refuse to consider the complaints are 
appealable. Apart from the agreement we hold 
these are appealable decisions.1 


1. Alternatively, appellants sought a writ of mandamus. 
Our remanding order -is, in effect, such a writ. 
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All the parties further agree that no issue of 
law exists in California as to the violation of 
the Constitution in segregating children in the 
public schools on the basis of race or foreign 
descent, the laws of California prohibiting it, 
being in agreement with that of the United 
States, as held in Brown v. Board of Education 
of Topeka, 349 U.S. 294, 75 S.Ct. 753, 755, suc- 
ceeding its prior decision in 347 U.S. 483, 74 
S.Ct. 686, 98 L.Ed. 878, that such segregation 
is unconstitutional and “All provisions of fed- 
eral, state, or local law requiring or permitting 
such discrimination must yield to this principle.” 

One of the obvious purposes of the creation of 
right to litigate these civil rights in a federal 
court is to enable a member of a minority group 
claiming race or color discrimination to choose 
either a court presided over by a federal judge 
appointed by the President of the United States 
or a state court, presided over by an elected 
judge. 

Here it is the Superior Court of Imperial 
County elected by the majority of its voters? 
where in this equitable case the facts involved 
may be submitted to a jury of such voters to 
find and advise upon the issue of the discrimina- 
tion’ alleged to have been committed by school 
boards elected by the voters of the county’s 
several school districts and by the elected County 
Board of Supervisors in the fixing of the boun- 
daries of the school district. The appellants well 
could have concluded that there was a greater 
assurance of a just consideration of their com- 
plaints in the District Court of the United States 
than in the Superior Court of Imperial County. 
As stated in Willcox v. Consolidated Gas Co. 
of New York, 212 U.S. 19, 29 S.Ct. 192, 195, 
58 L.Ed. 382: 

“When a Federal court is properly ap- 
pealed to in a case over which it has by law 
jurisdiction, it is its duty to take such juris- 
diction * * *. The right of a party plaintiff 
to choose a Federal court where there is a 
choice cannot be properly denied.” 


[District Court's Ruling} 


In refusing to consider the appellants’ com- 
plaints, the district court considers the case 
from a viewpoint exactly contrary to this obvious 
purpose of the civil rights legislation to give 
the litigant his choice of a federal forum rather 
than that of the state. That court’s refusal is 
based on the contention that the elected Im- 


2. Calif.Constitution, Art. 6, § 6. 
8. Cal.Code Civ.Proc. § 592 


perial County judge and its likely advisory jury 
of voters electing the judge and the school 
boards elected by the voters of the county’s 
several school districts and the elected County 
Board in fixing the school districts boundaries, 
will more justly treat the Negro and Mexican 
descended people than will a federal judge hold- 
ing a life position without likelihood that his 
decision may affect the voters at a re-election. 
This appears from the following extraordinary 
statement of the District Judge’s opinion that 
its consideration of the complaints “would be 
in effect to remove the conduct of schools from 
locally elected representatives, removable by the 
local citizens if unsatisfactory, and put that con- 
duct into the hands of the different Judges in 
each federal judicial district, who are appointed 
for life by an appointing power not responsive 
to the will of the local citizens of the school dis- 
trict, and would thus, as surely as a Constitu- 


’ tional amendment, destroy the local powers of 


the States and of their citizens in the regulation 
and conduct of their schools, which is one of 
the remaining important powers of the various 
States, as sovereign units in the ‘indestructible 
union of indestructible states.” [131 F.Supp. 
832.] 

Since the parties agree that the only issues 
involved in the case are whether the alleged 
facts admittedly violating the Federal and State 
Constitutions are true, we have for decision a 
federal constitutional question purely of fact. 
The District Court clearly erred in refusing to 
consider the complaints on the following ground: 

“Only when, and if, a Federal constitu- 
tional question becomes inevitable of deci- 
sion should a Federal Court exercise its 
jurisdiction. That is not the present posture 
of this case.” 

The District Court relies on the Supreme 
Court's decision in the case of Railway Commis- 
sion of Texas v. Pullman Co., 1941, 312 US. 
496, 61 S.Ct. 648, 85 L.Ed. 971. That was a civil 
rights case in which the action of the United 
States District Court was stayed to allow the 
Pullman Co. and other complainants to litigate 
in the courts of Texas through to its Supreme 
Court, the authority of the Texas Ry. Commis- 
sion to discriminate in the employment of Ne- 
gro porters on the Pullman cars. If the Texas 
Supreme Court decided that the Commission 
had such authority, the constitutional question 
would then be before the federal court. If the 
Supreme Court of Texas decided that no such 
power existed in its Railway Commission the 
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opinion, 312 U.S. at page 498, 61 S.Ct. at page 
644 holds that such a “definitive ruling on the 
state issue would terminate the controversy.” 

In the instant case there was no disputed ques- 
tion of state law at all. Unlike the Pullman case, 
where there was an agreement on the discrimi- 
natory facts, here such alleged facts in the 
complaints are denied in the answers. The Pull- 
man Co. case gives no support to the District 
Court’s refusal to litigate the cases before it. 

Nor is the District Court action supported by 
Alabama Public Service Commission v. Southern 
Ry. Co., 1951, 341 U.S. 341, 71 S.Ct. 762, 95 
L.Ed. 1002. That was not a case involving con- 
stitutional civil rights. It concerned, 341 U.S. 
at pages 347-348, 71 S.Ct. 762, exceedingly 
complicated facts as to costs or railway opera- 
tion, requiring the balancing by expert railway 
accountants of the loss to the railroad from the 
continued operation of certain trains against 
the public need for their service. That function 
is one for which the public service commission 
is specially created. No such expert knowledge 
and experience are here required to determine 
whether the segregation of school children exists. 
™e Federal District Court is as well equipped 

consider the evidence on this question as is 
t . Superior Court of the County.* 

Che apposite case is the recent decision of the 
Supreme Court in Brown v. Board of Educatiori 
of Topeka, 1955, 349 U.S. 294, 75 S.Ct. 753, in 
which, incidentally, is answered the District 
Court’s statement that its decree for a perma- 
nent injunction and possible subsequent con- 
tempt proceedings for its future violations would 

4. “The submission of special issues is a useful device 
in judicial administration in such circumstances as 
existed in the ° * Pullman cases, * * ° 
but in the absence of special circumstances * * * 
it is not to be used to impede the normal course 
of action where federal courts have been granted 
jurisdiction of the controversy.”” Propper v. Clark, 


1949, 387 U.S. 472, 492, 69 S.Ct. 1833, 1844, 93 
L.Ed. 1480. [Emphasis added.] 


be “setting this Court up as a: continuous and 
perpetual supervisor of the multitude of duties 
of the defendant local School Boards and other 
officials.” 

In the Brown case the Supreme Court ordered 
the District Court to do as much as the District 
Court here. The opinion in the Brown case, 349 
U.S. at pages 299, 301, 75 S.Ct. at page 756, 
states: 

“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility for 
elucidating, assessing, and solving these 
problems: courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of the 
governing constitutional principles. * °* ° 


2° ® oS 2 * 


“@ © * To that end, the courts may 
consider problems relating to administration, 
arising from the physical condition of the 
school plant, the school transportation sys- 
tem, personnel, revision of school districts 
and attendance areas into compact units to 
achieve a system of determining admission 
to the public schools on a nonracial basis, 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems.” [Emphasis added.] 

The District Court comments that the com- 
plaints lack sufficient clarity as to facts consti- 
tuting segregation. Since it is agreed that the 
District Court has jurisdiction of the complaints, 
this is a matter for consideration under a motion 
to cure the insufficiency, if any. 

The District Court’s decision is reversed and 
the case is remanded to that court and it is 
ordered to entertain and dispose of its issues. 

CHAMBERS, Circuit Judge. 

I concur only in the result. 
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Public Schools—Delaware 


Edmund F. STEINER et al. v. Lillian SIMMONS et al. 


Supreme Court of Delaware, February 8, 1955, 111 A.2d 574. 


SUMMARY: Negro pupils in Milford High School brought suit in a Delaware state court for 
injunctive relief against school officials, alleging that they had been enrolled in the school 
but later dropped on account of their race in conformity with a state statute. The vice 
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chancellor in the lower court issued a preliminary injuaction. On appeal to the Supreme 
Court of Delaware, the Court reversed the lower court on the grounds that, although the 
School Segregation Cases had nullified the Delaware segregation laws, the Supreme Court of 
the United States had granted time to permit school officials to work out procedures to 


conform with the decision. 


SOUTHERLAND, C. J., and WOLCOTT and BRAMHALL, JJ., Sitting. 


SOUTHERLAND, Chief Justice. 
On September 8, 1954, eleven Negro pupils 


were admitted to the Milford High School, a 


public school established under Delaware's 
school segregation laws for white children only. 
On September 30, 1954, they were dropped 
solely because of their race and color. Ten of 
them filed suit in the Court of Chancery to 
compel readmittance, and moved for a prelim- 
inary mandatory injunction. The Vice Chancel- 
lor held that they had been lawfully enrolled 
in the school and that their legal right to attend 
the Milford High School was clear. He there- 
fore awarded the injunction, holding that he 
must preserve the legal status quo that he found 
to exist prior to their expulsion. See 108 A.2d 
178. The Board of Education of the Milford 
Special School District appeals. 

The deplorable incidents preceding the re- 
moval of the children from the school, and the 
widespread publicity that inevitably followed, 
have had the effect, we think, of obscuring the 
essential question in the case. That question 
is simply this: Did the Board of Education of 
the Milford Special School District have the 
right to admit these Negro children? If it did, 
they have the right to remain there. If it did 
not, they have no legal status which the Court 
of Chancery was required to protect, and they 
were not entitled to remain there. 

The argument upon the Board’s motion to 
stay the Vice Chancellor’s order left us with 
a doubt whether the plaintiffs had been legally 
admitted to the school. Because of this doubt 
we granted the stay, since it is a well settled 
principle of equity that a preliminary mandatory 
injunction will not issue unless the legal right 
to be protected is clearly established. Tebo v. 
Hazel, Del.Ch., 74 A. 841, and cases cited; 
Nebeker v. Berg, 18 Del.Ch. 6, 115 A. 310; cf. 
Cooling v. Security Trust Co., 29 Del.Ch. 286, 
49 A.2d 121. 

We have now heard argument upon the merits. 
In addition to counsel for plaintiffs and for the 
Milford Board, we have had the assistance of 
a brief and argument on behalf of plaintiffs by 
counsel for the American Civil Liberties Union, 


amicus curiae, and a brief and argument by 
John J. Morris, Jr., Esquire, amicus curiae ap- 
pointed by the Court to file an opposite brief. 
We are now convinced that the doubt we 
expressed on the argument of the motion for a 
stay was well founded. 
Our conclusions are: 


I. The opinion of the Supreme Court of the 
United States in the Segregation Cases has the 
present effect of nullifying our segregation laws; 
but the opinion does not require immediate 
desegregation of the public schools. Until the 
mandate of the Supreme Court of the United 
States is received, the State may take immediate 
steps toward desegregation; it is not compelled 
to do so at the moment. 

II. The State Board of Education of this State, 
during the past summer, promulgated regula- 
tions directing the local boards to submit plans 
looking to gradual integration in the public 
schools. These regulations require the approval 
of the State Board of any such plan, and forbid 
attempts at desegregation without such ap- 
proval. They have the force of law throughout 
the State. The Board of Education of the Mil- 
ford School District disregarded these regula- 
tions, and in admitting the Negro pupils to the 
school acted without authority of law. 

The considerations that have led us to these 
conclusions follow. 

To review the correctness of the Vice Chan- 
cellor’s decision, we must first inquire: Does the 
opinion of the Supreme Court of the United 
States in the Segregation Cases' confer upon 
the Negro children the present right to be 
admitted to the school? 

If it does, there is an end of the case. The 
Constitution of the United States is the supreme 
law of the land, and its interpretation by the 
Supreme Court of the United States is the law 
binding upon all of us. 

The answer to the question is not so easy 
as it might appear. It is, of course, beyond 
doubt that the Supreme Court has ruled that 
segregation in the State public schools is un- 


1. Brown v. Board of Education of Topeka, 347 U.S. 
488, 74 S.Ct. 686, 691, 98 L.Ed. 878. 
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constitutional and must go. The question de- 
cided in the Brown case was stated by the 
Chief Justice as follows: 


“4. Assuming it is decided that segrega- 
tion in public schools violates the Four- 
teenth Amendment 


“Does segregation of children in public 
schools solely on the basis of race, even 
though the physical facilities and other 
‘tangible’ factors may be equal, deprive the 
children of the minority group of equal 
educational opportunities?” 


The Court answered this question in the 


affirmative. It also said: 

“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal.. There- 
fore, we hold that the plaintiffs and others 
similarly situated for whom the actions 
have been brought are, by reason of the 
segregation complained of, deprived of the 
equal protection of the laws guaranteed by 
the Fourteenth Amendment. This disposi- 
tion makes unnecessary any discussion 
whether such segregation also violates the 
Due Process Clause of the Fourteenth 
Amendment.” 


The Court, however, did not enter any decree 
in the cases. Its opinion continues as follows: 


“Because these are class actions, because 
of the wide applicability of this decision, 
and because of the great variety of local 
conditions, the formulation of decrees in 
these cases presents problems of consider- 
able complexity. On reargument, the con- 
sideration of appropriate relief was neces- 
sarily subordinated to the primary question 
—the constitutionality of segregation in pub- 
lic education. We have now announced 
that such segregation is a denial of the 
equal protection of the laws. In order that 
we may have the full assistance of the 
parties in formulating decrees, the cases 
will be restored to the docket, and the par- 
ties are requested to present further argu- 
ment on Questions 4 and 5 previously 
propounded by the Court for the reargu- 
ment this Term. The Attorney General of 
the United States is again invited to partici- 
pate. The Attorneys General of the states 
requiring or permitting segregation in pub- 
lic education will also be permitted to 
appear as amici curiae upon request to do 
so by September 15, 1954, and submission 
of briefs by October 1, 1954.” 


Questions 4 and 5, referred to in the Court’s 


opinion, are these: 


“(a) would a decree necessarily follow 
providing that, within the limits set by nor- 
mal geographic school districting, Negro 
children should forthwith be admitted to 
schools of their choice, or 

“(b) may this Court in the exercise of 
its equity powers, permit an effective grad- 

- ual adjustment to be brought about from 
existing segregated systems to a system not 
based on color distinctions? 

“5. On the assumption on which questions 
4(a) and (b) are based, and assuming fur- 
ther that this Court will exercise its equity 
powers to the end described in question — 
4(b), 

“(a) should this Court formulate detailed 
decrees in these cases; . 

“(b) if so, what specific issues should 
the decrees reach; | 

“(c) should this Court appoint a special 
master to hear evidence with a view to rec- 
ommending specific terms for such decrees; 

“(d) should this Court remand to the 
courts of first instance with directions to 
frame decrees in these cases, and if so what 
general directions should the decrees of 
this Court include and what procedures 
should the courts of first instance follow in 
arriving at the specific terms of more de- 
tailed decrees?” 

Argument upon these questions was set for 
December 6, 1954, but has been continued be- 
cause of the absence of a full court. 23 L.W. 
3141. 


[Present Effect of Brown Case] 


A preliminary question must be dealt with. 
What is the present effect of this opinion upon 
state school segregation laws? 

On behalf of the plaintiffs and of the Amer- 
ican Civil Liberties Union it is urged that the 
opinion has the immediate effect of nullifying 
them; that under the rule of stare decisis the 
opinion declares the law, and the fact that no 
mandate or decree is entered is of no conse- 
quence. The Milford Board replies that the 
opinion is not yet effective because the case is 
still before the Court on the question of relief. 
As counsel for the Board puts it, there is a 
“moratorium” period during which the segre- 
gation laws remain in force. 

It is quite true that a judicial opinion is not 
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a judgment; it states the reasons for the judg- 
ment. It settles no rights between the parties 
to the litigation, and cannot be the basis for a 
claim of res judicata. There is a difference be- 
tween an “opinion” and a “decision”, though the 
words are often used interchangeably. Rogers 
v. Hill, 289 U.S. 582, 588, 53 S.Ct. 731, 733, 77 
L.Ed. 1385. 

But it does not follow that the opinion has 
no effect upon the law. In stating the reasons 
upon which the judgment rests the court de- 
clares the law. The law thus announced be- 
comes a precedent. It must be followed by any 
inferior court. This function of the judicial 
opinion is inherent in our system of jurispru- 
dence. Pound, The Theory of Judicial Decisions, 
36 Harv. L.Rev. 940; 1 Cooley, Constitutional 
Limitations, 111-118. ; 

All this is elementary. It is restated because 
of the contention that the postponement of the 
question of relief has in some way impaired the 
force of the Brown opinion as law. It is true 
that so long as an opinion may be subject to 
reargument and change its authority may be 
less compelling. But this qualification has no 
force here. The opinion in the Segregation 
Cases was unanimous. It was handed down 
after full reargument. Nothing remains before 
the Court but the question of relief. 

Moreover, the Court itself has treated the 
opinion as final. On May 24, 1954 it vacated 
lower court judgments in three cases pending 
before it involving various aspects of segrega- 
tion, saying in each case: 

“The judgment is vacated and the case 
remanded for consideration in the light of 
the Segregation Cases decided May 17, 
1954, * * * and conditions that now pre- 
vail.”? 


In Arnold v. Kirkwood School District R-7, 


213 F.2d 535, 536, the Court of Appeals for the ° 


Eighth Circuit had before it a district court 
decision involving the “separate-but-equal” doc- 
trine as applied to public education. It reversed 
the judgment below, saying: 

“@ ® ® Brown v. Board of Education of 
Topeka and the companion cases thereof— 
popularly referred to as the Segregation 
Cases—347 U.S. 483, 74 S.Ct. 686 [98 L.Ed. 
873], have now rendered moot legally any 


2. State of Florida ex rel. Hawkins v. Board of Con- 
trol of Florida, 347 U.S. 971, 74 S.Ct. 788, 98 L.Ed. 
1112; Muir v. Louisville Park, etc., Ass’n, 347 U.S. 
971, 74 S.Ct. 788, 98 L.Ed. 1112; Tureaud v. 
Board of Supervisors, 347 U.S. 971, 74.S.Ct. 784, 
98 L.Ed. 1112. 
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consideration of whether separate schools, 

which have been provided, constitute equal 

facilities in fact, as the measure of equal 
protection under the Fourteenth Amend- 
ment. 

“For this reason, the judgment in this case 

is vacated, and the cause is remanded for 

such further consideration or other pro- 

ceedings as may be appropriate or neces- 
sary, if any, in the situation existing, as 
related to the decision in the Segregation 

Cases.” 

In Board of Public Instruction of Manatee 
County v. State of Florida, Fla., 75 So.2d 882, 
the Supreme Court of Florida had before it the 
question of the validity of a bond issue to raise 
money for the building and equipment of sepa- 
rate white and Negro public schools. The court 
held the bonds valid on the ground that a long 
period of time will be required to bring about 
desegregation in Florida, and in the interim 
educational facilities must be ‘provided. The 
court’s opinion appears to recognize the Brown 
decision as final. 

In two recent cases in Maryland and the 
District of Columbia the courts have regarded 
the opinion in the Brown case as final and bind- 
ing and have refused to interfere with the 
progress of desegregation in the public schools. 
Sabine v. Sharpe (D.C.D.C., Sept. 9, 1954). 
Burr v. Sondheim (Super. Ct., Balto. City, Oct. 
5, 1954). The same view of the effect of the 
opinion has been expressed by the Attorney 
General of Missouri.* 


[Brown Decision Final] 


We think that the opinion in the Segregation 
Cases is a final one. Its necessary present effect 
is to nullify the provisions of the Delaware 
Constitution and statutes requiring separate 
schools for whites and Negroes. 

But does it follow this conclusion that the 
Negro children have an immediate right to be 
admitted to “white” schools? To put it in an- 
other way, has the Supreme Court of the United 
States said that the states with school segrega- 
tion laws must proceed with desegregation at 
the present time? 

Upon these questions the counsel for the 
plaintiffs and for the American Civil Liberties 
Union are not entirely in accord. For the plain- 
tiffs, it is said that their rights under the Four- 


8. Opinion of the Honorable John M. Dalton, At- 
torney General, June 30, 1954, to the State Board 
of Education of the State of Missouri. 
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teenth Amendment are “personal and present”. 
State of Missouri ex rel. Gaines v. Canada, 305 
U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208; Sipuel v. 
Board of Regents, 332 U.S. 631, 68 S.Ct. 299, 
92 L.Ed. 247; Sweatt v. Painter, 389 U.S. 629, 
70 S.Ct. 848, 94 L.Ed. 1114. Hence it is argued 
that the plaintifis now have an immediately 
enforceable right to be admitted to the Milford 
High School, the only high school in Milford 
Special School District, within the boundaries 
of which they reside. For the American Civil 
Liberties Union it is argued that the rights of 
the plaintiffs to be admitted are constitutional 
rights, but it is suggested that a court of chan- 
cery may “temper the enforcement of these 
rights by weighing the equities. This argu- 
ment is not developed in the brief and we are 
uncertain how far it is intended to go. In the 
view we take of the case, it is unnecessary to 
consider it. 

We recur to plaintiffs’ contention that under 
the Brown decision the plaintiffs have a consti- 
tutional right immediately enforceable. 
[Enforcement of Right] 

The situation is an unusual one. The right 
to unsegregated education has been established. 
The plaintiffs in the Segregation Cases, and the 
plaintiffs in this case, now have that right. But 
as to the plaintiffs in the Segregation Cases the 
enforcement of that right has been deferred. 
The Supreme Court of the United States has 
not entered a decree directing immediate ad- 
mittance. On the contrary, it has postponed for 
further argument and consideration the very 
question whether the plaintiffs before it are 
entitled to immediate relief. This it has not 
decided. The cases before it now. are class ac- 
tions; not, as in the Gaines, Sipuel and Sweatt 
cases, individual actions. The opinion indicates 
that the decree to be entered will deal with the 
rights of all Negro school children in the states 
subject to the decree, not as individuals, but 
as members of a class. How, then, can such 
rights be held to be “personal and present” at 
this moment? 

The questions propounded for argument sug- 
gest that the Court may give serious consider- 
ation to plans for “gradual adjustment” from 
a segregated system to a desegregated one. It 
would be presumptuous for us to speculate upon 
what the Court will do. We say only that when 
its decision is made, it may or may not accord 
immediate relief; at the moment, it has with- 
held such relief from the plaintiffs before it. 
By implication, it has indicated that the states 


affected may withhold immediate relief from 
others similarly situated. This seems to us to be 
the necessary effect of the Court’s opinion. If 
the plaintiffs in the Segregation Cases have no 
immediate right to demand admittance upon 
a non-segregated basis, how can the plaintiffs 
before us be in better case? Suppose, for exam- 
ple, that the plaintiffs in the Delaware case* 
had been denied relief, and themselves had 
appealed to the Supreme Court of the United 
States. They would at the moment be awaiting 
the mandate. Would the plaintiffs now before 
us have a right superior to those already before 
that Court? Such a result appears illogical. 

The effect of the decision in the Segregation 
Cases seems to us to be this: The Supreme Court 
of the United States has determined a right to 
exist, but has not yet determined the remedy. 
Until that remedy shall be fixed, the right is 
not a present enforceable one. States having 
segregation laws are not required, at the mo- 
ment, to desegregate their schools. Whether 
desegregation shall proceed in this interim is 
a matter for the proper state authorities to de- 
termine. 

We are of opinion that the Board of Educa- 
tion of the Milford Special School District was 
not compelled by the Brown decision to admit 
the plaintiffs to the Milford High School. 

Nevertheless, the Milford Board did admit 
them. Did it have authority to do so? 


[Question of State Law] 


This is a question of state law, since the 
Brown decision did not, we think, enlarge the 
administrative or policy-making powers of the 
state’s school boards under state law. It merely 
removed a barrier to the exercise of those 
powers. 

Upon the handing down of the Brown deci- 
sion the state authorities were confronted with 
two important questions: Should desegregation 
be attempted at once, or should it be deferred 
until receipt of the mandate of the Supreme 
Court of the United States? If desegregation 
was to be undertaken, how and when was it to 
be brought. about? 

The first question requires a determination 
of state policy. The political and social implica- 
tions of integration in the schools need no elab- 
oration. In Delaware, opinion is divided upon 
the issue. Until the Supreme Court of the 
United States has issued its mandate, this fact 


4. gua v. Belton (Belton v. Gebhart), 91 A2d 
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has to be taken into account by the educational 
authorities. 

As to the second question, administrative 
difficulties are presented. The question is no 
longer solely one of admitting some Negro 
pupils to white schools, as it was under the 
“separate-but-equal” doctrine. It is one of 
changing an entire segregated school system to 
a system of “mixed” schools—a problem of con- 
siderable magnitude. The district system of 
public schools in Delaware is built around seg- 
regation, and it is complex. Exhibit 1 to the 
Attorney General’s brief now before the Su- 
preme Court of the United States sets forth a 
maze of white school districts, colored school 
districts, special school districts, and “attendance 
areas”. There are special schools for “Moors 
or Indians”. 14 Del.C. § 141. The boundaries 
of the white and colored school districts are 
different. Neither the State Board of Educa- 
tion nor the local boards may change these 
boundaries. Consolidation requires a referen- 
dum to the voters, or (in the case of ordinary 
districts) consent of the property owners af- 
fected. 14 Del.C. §§ 1105-1108. Most of the 
schools in the white districts are supported in 
part by local taxation. Except in Special School 
Districts the colored schools are supported 
wholly by the State. The administrative prob- 
lems are such that the State Board has indi- 
cated that legislation will be necessary to ac- 
complish complete integration throughout the 
State. Presumably the matter will be fully 
presented to the Governor and to the General 
Assembly, now in session, in the Board’s annual 
report required by 14 Del.C. § 127. 

Despite these administrative difficulties 
(which, we suspect, are not always sufficiently 
appreciated ), the State Board of Education de- 
termined to make a beginning. By the school 
laws of the State it is vested with general policy- 
making power, and with authority to adopt rules 
and regulations for the administration of the 
public school system. 

In 14 Del.C. § 121, it is provided: 

“The Board shall exercise general control 
and supervision over the public schools of 
the State, including— 
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“(2) The determination of the educa- 
tional policies of the State * ° °” 
In § 122 it is provided: 

“(a) The Board shall adopt rules and 
regulations for the administration of the 
free , .blic school system which, when 


prescribed and published, shall be binding 

throughout the State.” 

The local boards have no such broad powers. 
As to an ordinary district, it has no policy- 
making powers; and its administrative powers 
are quite limited. 14 Del.C. Ch. 7. Special School 
Districts have general powers of administration, 
14 Del.C. § 902, but their power to determine 
policy is subject to the general provisions of 
the school laws, and any such determination 
must be “in accordance with the rules and regu- 
lations of the State Board of Education”. 14 
Del.C. § 941. 

Let us examine what the State Board, in the 
exercise of its powers, undertook to do. 

The Segregation Cases were decided on May 
17, 1954. On June 9th the Attorney General 
addressed a letter to the President of the State 
Board of Education with respect to the decision. 
He expressed the view that the Brown opinion 
“nullifies our constitutional provision and _ its 
statutory counterpart providing ‘for separate but 
equal educational facilities.” He also said: 

“The opinion is not a self-executing one 
and does not call for immediate integration. 
It is possible for any school district, how- 
ever, where circumstances permit and the 
situation warrants, to effect integration 
consonant with the law of the land as now 
announced by the recent Supreme Court 
opinion without doing violence to the Con- 
stitution and laws of our own State, not- 
withstanding the fact that the mandate of 
the United States Supreme Court has not 
yet been handed down. 

“On the other hand, the State Board of 
Education may well require time within 
which to bring about integration in an or- 
derly fashion within the spirit and meaning 
of the recent Supreme Court decision. I 
am sure that the Board will formulate some 
concrete plan directed towards an effective 
gradual adjustment from existing segrega- 
tion in the public schools in Delaware to 
a system of non-segregation in accordance 
with the spirit, purpose and intent of the 
opinion as expeditiously as it is possible 
for it to do so.” 

Acting upon this advice the State Board at 
a special meeting held June 11th, formulated 


-and announced a policy looking to gradual de- 


segregation of the public school system so far 
as permitted under existing law. The Board 
said: 

“As a general policy, the State Board of 








Education fully intends to carry out the 
mandates of the United States Supreme 
Court decision as expeditiously as possible. 
It is recognized that communities differ 
one from the other in tradition and atti- 
tudes; therefore, the actual carrying out of 
the integrative process will require a longer 
period of time in some parts of the State 
than in others.” 


To carry out this general policy, the Board 
adopted the following regulations: 

“A. Since the Wilmington School author- 
ities have indicated that they are in a posi- 
tion to move promptly in the direction of 
integration, the necessary permission for 
embarking upon this program is hereby 
granted the Wilmington Board of Educa- 
tion. 

“B. It is the considered opinion of the 
State Board of Education that the school 
authorities together with interested citizen 
groups throughout the State should take 
immediate steps to hold discussions for the 
purpose of (1) formulating plans for de- 
segregation in their respective districts and 
(2) presenting said plans to the State Board 
of Education for review. 

“C. The State Board of Education will 
examine proposed programs of integration 
in light of the following considerations: 

“1. School Districts 

“a. There are many items of legislation 
which must be prepared in order to effect 
these changes and immediate plans are be- 
ing made to prepare such legislation for 
presentation to the General Assembly of 
1955, for example the elimination of Negro 
districts as they now exist and their assimi- 
lation into taxing units already existing or 
later to be created. 

“b. The State Board of Education in- 
tends to make every effort possible within 
the limits of existing legislation not only to 
avoid the creation of educationally unsound 
units, but also to promote as far as possible 
the formation of larger and more efficient 
administrative units. 

“2. Attendance Areas 

“a. Economy requires the continued use 
of many of the school buildings now exist- 
ing in the State. 

“b. In all districts attendance areas are 
to be fixed by the local school authorities 
under regulations to be established by the 
State Board of Education. 
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“3. School Construction 

“a. The State Board of Education must 

reappraise the need for the construction 
of certain schools or additions for some 
districts authorized under the 1953 School 
Construction Act, but these and similar 
ones will be approved by the State Board 
of Education if and when the local school 
authorities submit plans showing the place 
of such construction in an over-all educa- 
tional program for the community. 

The plaintiffs say that this means that the 
Negro children in the Milford District (for 
example) are expected to attend the high school 
in that district. What is referred to is an “at- 
tendance area”, which, in their case, is Sussex 
County. On its face, the statement has nothing 
to do with desegregation. It could not have 
been intended to change, and does not change, 
the prior directive of June 11th. 

At the argument some mention was made of 
the State Board’s ruling that the plaintiffs should 
remain in the Milford school until the legality 
of their status should be authoritatively deter- 
mined. We are not certain what use plaintiffs 
seek to make of this circumstance, since the 
point is not developed on the brief. It is clear 
to us that this ruling was not an approval of 
plantiffs’ admittance; it was a determination to 
hold a ruling in abeyance pending an authori- 
tative decision. After our decision upon the 
matter, any question arising from the ruling 
becomes moot. 

It is finally said that the reason assigned by 
the Milford Board for plaintiffs’ removal—the 
prevention of disorder—is insufficient in law. 
Grant that this is so. Certainly the appearance 
of yielding to threats of violence was most. un- 
fortunate. But this circumstance cannot affect 
the right and duty of the new Milford Board to 
comply with the regulations of the State Board. 
If its action was correct, it must be upheld, 
whatever reason was assigned for it. 


Conclusion. 

For the reasons above set forth, we are of 
opinion that the admittance of the plaintiffs 
to the Milford High School was contrary to law. 
They acquired no legal status in the school, and 
the injunction was therefore erroneously issued. 
This conclusion makes it unnecessary to con- 
sider the Milford Board’s contention that the 
plaintiffs’ suit is premature because of failure 
to exhaust administrative remedies under 14 
Del.C. § 944. 

In remanding the cause, we add one observa- 
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tion. It seems probable that the record before 
us contains all the pertinent facts to arrive at a 
final disposition of the case; but of this we can- 
not be certain, and either party may elect to 
go to final hearing. We have thought it our 
duty to express our opinion upon the basic ques- 
tions in the case on the basis of the record be- 
fore us, apparently complete, rather than to re- 
verse solely upon the ground that where a legal 
right is not clearly established a preliminary 
mandatory injunction will not issue. The case 
is one of great public interest and importance, 
and we think that the court below, the General 


Assembly, the educational authorities of the 
State, and the public are entitled to our views 
upon the merits. Moreover, a decision upon the 
merits on appeal from an injunctive order is 
proper in order to avoid the circuity of action 
incident to a second appeal. Cf. Martin v. 
American Potash and Chemical Corporation, 
Del., 92 A.2d 295. 

The order of the court below of October 19, 
1954 is reversed, and the cause is remanded 
with instructions to vacate the order and to 
take such further proceedings as may be appro- 
priate and consistent with this opinion. 
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Allen PLATT et al. v. The BOARD OF PUBLIC INSTRUCTION OF LAKE COUNTY, 


FLORIDA, et al. 


Circuit Court, Fifth Judicial Circuit, Lake County, Florida, No. 11,677, October 20, 1955. 


SUMMARY: Plaintiffs, parents of school age children, filed a complaint alleging defendant 
school board refused admission of their children to a “white” school on the ground the 
children were non-white, and sought admission of the children to such a school. The Court 
found that the plaintiffs were of Cherokee Indian and Caucasian descent, and ordered the 





admission of the children to the “white” school. 


FUTCH, J. 


FINDINGS OF THE COURT 


The Bill of Complaint in this cause was filed 
on the 16th day of March, 1955. Defendants 
filed motion to dismiss on the 11th day of April, 
1955, which motion was accompanied by a 
motion to strike part of the complaint and a 
motion for a more definite statement of facts. 
Those motions were duly heard and denied by 
the Court on the 20th day of April, 1955. 

On the 9th day of May, 1955, defendants filed 
their notice of appeal to the Supreme Court of 
Florida which in effect was a petition for review 
of the aforesaid order on writ of certiorari, and 
was apparently so treated by the Supreme Court 
of Florida. The Supreme Court of Florida in 
due time denied the writ of certiorari on June 
21st, 1955. 

In the meantime, defendants, having failed to 
perfect supercedeas and likewise having failed 
to plead or answer as required by the order of 
this Court entered on the 20th day of April, 
1955, Decree Pro Confesso was duly and reg- 
ularly entered against the defendants by this 


Court. Thereafter on the 24th day of May, 1955, 
defendants filed their motion to vacate and set 
aside the Decree Pro Confesso and at the same 
time tendered their answer to the Bill of Com- 
plaint together with a stipulation between coun- 
sel for plaintiffs and counsel for defendants, 
whereby counsel for plaintiffs agreed not to 
apply for final Decree until the petition for writ 
of certiorari had been disposed of by the Su- 
preme Court of Florida. 

After the Mandate of the Supreme Court of 

Florida had been received by this Court deny- 
ing said writ of certiorari, the motion to vacate 
and set aside the default judgment was by 
agreement of counsel for all parties granted, 
and order entered accordingly on the 28th day 
of June, 1955. On the same day the defendants 
filed their answer. 
* On motion of plaintiffs’ attorneys, order was 
entered by this Court on the 7th day of July, 
1955, striking from the said answer the follow- 
ing allegations, appearing in Paragraph 7 of the 
defendants’ answer as follows: 
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“ON INFORMATION DULY BROUGHT 

AND PRESENTED TO SAID BOARD 

THAT PLAINTIFFS AND THEIR CHIL- 

DREN WERE ‘CROATANS’ AND THAT 

‘CROATANS’ ARE LEGALLY DEFINED 

AS PEOPLE OF MIXED INDIAN, 

WHITE, AND NEGRO BLOOD’; 
but allowing the defendants ten days to amend. 
On the 16th day of July, 1955, defendants filed 
their amendment substituting for the stricken 
allegation the following: 

“SAID DEFENDANTS BEING _IN- 

FORMED AND SO AVERING THAT 

PLAINTIFFS AND THEIR CHILDREN 

ARE ‘CROATANS WITH NEGRO 

BLOOD WITHIN THE MEANING AND 

INTENT OF THE LAWS OF THE 

STATE OF FLORIDA’; 

Following the amendment of the answer as 
above set forth, the plaintiffs took depositions 
of members of the Board of Public Instruction 
of Lake County, Florida, together with the de- 
position of the Superintendent of Public Instruc- 
tion of said county, which depositions will be 
referred to later in these findings. 

Notwithstanding that this Court had denied 
a motion on the part of the defendants to dis- 
miss for lack of jurisdiction which had been 
sustained by the Supreme Court of Florida, the 
defendants again on the 10th day of August, 
1955, filed another motion to dismiss, presenting 
the same question already passed upon by this 
Court and by the Supreme Court of Florida, 
ruling upon which said motion this Court saw 
fit to reserve until final hearing. 

At the same time and on the very date set for 
the taking of the depositions above referred to, 
to-wit: the 10th day of August, 1955, the de- 
fendants filed their objections to the taking of 
depositions without having presented the same 
to the Court and while the Judge of this Court 
was absent from the county, and on the same 
day supplied the press with copies of said ob- 
jections, which said objections were thereafter 
stricken from the record by this Court of its own 
motion, because the said objections and the han- 
dling thereof by counsel for defendants showed 
conclusively that the said objections were not 
filed in good faith. 

On motion of the plaintiffs after due notice 
to counsel for defendants, this Court on the 4th 
day of October, 1955, with all counsel for both 
parties being present, determined that a pre-trial 
conference should be held and directed counsel 
for plaintiffs with counsel for defendants to col- 


laborate and prepare and present to this Court 
proper order to govern such pre-trial conference, 
and fixing the date for such pre-trial conference 
at 10 o'clock a. m. on October 18, 1955. 

Pursuant to this request by the Court, counsel 
for plaintiffs and counsel for defendants did 
collaborate and did formulate and present to 
this Court a complete formal order for the 
government and conduct of said pre-trial con- 
ference without objection or reservation on the 
part of either the plaintiffs or the defendants, 
which said order as so prepared and presented 
was duly signed by this Court and filed on the 
6th day of October, 1955, the essential parts of 
which said order were and are as follows: 

“1. THE DETERMINATION AND SIM- 
PLIFICATION OF THE ISSUES DIS- 
CLOSED BY THE PRESENT PLEAD- 
INGS. 

2. THE NECESSITY OR DESIRABILITY 
OF AMENDMENTS TO THE PLEAD- 
INGS. 

8. THE EXAMINATION OF ALL OF 
THE AVAILABLE DEPOSITIONS 
HERETOFORE TAKEN AND THE 
DETERMINATION OF THE LEGAL 
EFFECTS OF THE FACTS AND 
CIRCUMSTANCES DISCLOSED 
THEREIN. 

4, FIXING THE TIME WITHIN 
WHICH ALL FURTHER DEPOSI- 
TIONS SHALL BE TAKEN. 

5. THE EXAMINATION OF ALL DOC- 
UMENTARY EVIDENCE AND EX- 
HIBITS AND AN ORDER FORBID- 
DING THE INTRODUCTION OF 
ANY ADDITIONAL DOCU MEN- 
TARY EVIDENCE AND EXHIBITS. 

6. A WRITTEN STATEMENT BY EACH 
OF THE PARTIES AS TO THE 
NAMES AND ADDRESSES OF 
EACH OF THE WITNESSES PRO- 
POSED TO BE USED BY THEM 
AT THE TIME OF THE TAKING 
OF FURTHER TESTIMONY HERE- 
IN, EITHER BY DEPOSITION OR 
OTHERWISE, IF ANY SHALL BE 
REQUIRED, TOGETHER WITH A 
BRIEF, DIRECT AND POSITIVE 
STATEMENT AS TO THE TESTI- 
MONY WHICH SHALL BE OF- 
FERED BY SAID WINESSES. 

7. THE LIMITATION OF THE NUM- 
BER OF EXPERT WITNESSES TO 
BE CALLED BY EITHER PARTY. 
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8. THE DISPOSITION OF THE RE- 
QUEST OF THE DEFENDANTS 
FOR THE COURT TO IMPANEL A 
JURY FOR THE PURPOSE OF TRY- 
ING AND DETERMINING THE IS- 
SUES OF FACT INVOLVED IN THIS 
CASE SET FORTH IN THE AN- 
SWER OF SAID DEFENDANTS 
HERETOFORE HEREIN FILED. 

9. SUCH OTHER MATTERS AS MAY 
AID IN THE DISPOSITION OF THE 
ACTION.” 

At the beginning of the pre-trial conference 
no objection was interposed by either party as 
to any part or portion of the. order above men- 
tioned which had been entered for the govern- 
ment of the pre-trial conference. 

Under Item 1 of said order the defendants’ 
counsel presented what they termed 14 issues 
of fact. This Court held that the defendants 
by their answer by way of affirmative defense 
had narrowed the issues to one main issue of 
whether or not the children involved in this 
cause are colored or Negroes as 2zfined by the 
statutes of the State of Florida, which definition 
is to be found in Paragraph 6 of Section 1.01, 
Chapter 1, Florida Statutes Annotated, in the 
following language, to wit: 

“THE WORDS ‘NEGRO,’ ‘COLORED, 

‘COLORED PERSONS, ‘MULATTO’ OR 

‘PERSONS OF COLOR, WHEN AP- 

PLIED TO PERSONS INCLUDE EVERY 

PERSON HAVING ONE-EIGHTH OR 

MORE OF AFRICAN OR NEGRO 

BLOOD.” 


Under Paragraph 5 of the above mentioned 
order, defendants at first objected and refused 
to submit their documentary evidence and ex- 
hibits but after being asked directly by the 
Court if they refused to submit all of their docu- 
mentary evidence and exhibits for examination, 
they did submit certain documents and exhibits 
which will be hereafter discussed. 

When Item No. 6 of the order was reached and 
the plaintiffs had fully complied with its require- 
ments, the defendants again refused to comply 
with the order in full by refusing to submit the 
names and addresses of each of the witnesses 
they proposed to use at the trial together with 
a statement of the testimony to be offered by 
said witnesses, but they did not make said re- 
fusal final, and the Court thereupon at approxi- 
mately 11:30 a.m. adjourned the pre-trial con- 
ference hearing until 4 p.m. in the afternoon of 
the same day to give the defendants time to de- 


termine whether or not they would comply with 
the said paragraph 6. 

Upon resuming the hearing at 4 p.m., defend- 
ants interposed written objections to being re- 
quired to comply with Paragraph 6 and finally 
refused to comply with the said order, where- 
upon plaintiffs interposed their motion to strike 
the essential portions of the defendants’ answer 
as being false in fact, not pleaded in good faith, 
and as being sham in the light of the evidence 
revealed by the plaintiffs to support the Bill of 
Complaint and that revealed by the defendants 
to support their answer. 

The evidence revealed by the respective par- 
ties is fairly summarized as follows: 


SUMMARY OF PLAINTIFFS’ EVIDENCE 

Affidavit of Allen Platt who stated that he 
was the son of John Platt, that he had lived all 
his life in the Crane Pond School District of 
Orangeburg, South Carolina, that he and his 
family all attended the Crane Pond White School 
at Holly Hill, South Carolina; that he had never 
associated with negroes or had anything to do 
with them and neither had his family; that he 
and all the members of his family are of Indian- 
Irish descent; that he was in the selective serv- 
ice draft as a white man; that he was registered 
in the Democratic white primaries; that he en- 
tered his children in the white public school in 
Mount Dora, Florida; that without notice to him 
the names of the children were stricken from the 
rolls and they were forbidden to return to the 
school and that they were never given a hearing; 
that on the 29th day of October, 1954, and four 
days after the entry of an order by the defend- 
ant School Board removing the names of the 
children from the roll, he and his family were 
forced by threats of violence to move temporarily 
into Orange County until such time as he could 
obtain safe and suitable living quarters in Lake 
County; that the place where he had moved was 
in the Mount Dora School District and that the 
Superintendent of Schools in Orange County 
wrote a letter to the Superintendent of Schools 
in Lake County giving him permission to take 
the Platt children into the Mount Dora schools, 
and further a letter was introduced from Judson 
B. Walker, the Superintendent of Schools in 
Orange County, to the effect that an arrangement 
had been in force for twenty years with the Lake 


‘County School Board to transport all of the 


children along the border of the two counties 
to the Lake County schools; that on the 8th day 
of September, 1955, he and his family, having 
secured a home in Lake County, returned to 
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Lake County and are now residents in said 
county and in the Mount Dora School District. 

Affidavit of Laura Platt, the mother of the 
Platt children and wife of Allen Platt, who was 
formerly Laura Dangerfield. She stated that she 
was of Indian-Irish descent; that her foreparents 
and all of her relations were of such descent; 
that she and her brothers and sisters attended 
a white school in Berkeley County, South Caro- 
lina, called the Barrows school; that she had 
never associated with negroes in any way; that 
she and all her family attended white churches 
and never attended a negro church; that she 
was a granddaughter of William Dangerfield 
who was the great-grandfather of her children; 
and in corroboration of her testimony the plain- 
tiff filed a certificate of R. C. Rhodes, Comp- 
troller General of the State of South Carolina, 
under the seal of said State, that William R. 
Dangerfield, her grandfather, and also John 
Pratt, the father of Allen Platt, were Confed- 
erate soldiers, giving the name and number of 
their command, and that William R. Dangerfield 
was given a pension after the Civil War by the 
State of South Carolina which he drew con- 
tinuously up until the date of his death; that 
John Pratt and his wife, Adeline Pratt, the 
mother of Allen Platt and the grandmother of 
the Platt children, were given a Confederate 
pension by the State of South Carolina as.long 
as they lived; that H. S. Feagin, County Super- 
intendent of Education, Berkeley County, South 
Carolina, by deposition said that the Barrows 
School in South Carolina was a white school and 
taught by white teachers and that it was con- 
solidated several years ago with the white con- 
solidated schools of Moncks Corner, South Caro- 
lina. 

Affidavit of Joel Platt, who stated that he had 
lived in the Crane Pond District all of his life; 
that he was 65 years old; that 60 years ago he 
attended the Crane Pond School and that for the 
last 70 years the descendants of his father, John 
Pratt, had attended the Crane Pond White 
School; that he, after the death of John Pratt, 
together with his brothers and sisters, agreed 
to and did change the name of John Pratt’s 
descendants from Pratt to Platt to avoid confu- 
sion with the mails and other legal papers. 

Affidavit of Mrs. M. C. Way, a white teacher, 
stating that she and her husband, M. C. Way, 
had taught in the Crane Pond School for 23 
years and that Allen Platt and all of his children 
attended the school while she taught there. 

Affidavit of Rutledge Platt, who stated that 


he is the son of Allen Platt and Laura Platt, 
that he had lived all his life until he came to 
Florida in the Crane Pond District of South 
Carolina; that he attended the Crane Pond 
White School; that he was a member of the 
National Guard of South Carolina and that he 
was classified by said National Guard as white, 
and in corroboration placed and filed with the 
Court his Honorable Discharge from said Na- 
tional Guard designating him as white. 

Affidavit of Charles A. Platt, who stated he 
was the son of Allen Platt and Laura Platt; that 
he had lived a great part of his life in the Crane 
Pond District of Orangeburg County, South 
Carolina, attended the Crane Pond White School, 
was a member of the National Guard of South 
Carolina where he was classified as white and 
submitted as evidence, which was filed with the 
Court, an Honorable Discharge from the National 
Guard classifying him as white, also a Personnel, 
Report of his civil service connection with the 
Army Form 50, which classified him as white. 

Affidavit of Adam Platt, who stated that he is 
the son of John Platt and Adeline Pratt and a - 
full brother of Allen Platt; that he is of Indian- 
Irish descent; that he is married to a full blooded 
Cherokee Indian; that he received his schooling 
in the Crane Pond White School in Holly Hill, 
Orangeburg County, South Carolina; that after 
he finished school he became a highway con- 
struction foreman, that he worked in South 
Carolina in such position; that he also worked in 
several places in Florida; that he at one time 
was.in Tallahassee in the summer with his fam- 
ily and they stayed in the Capital City Motor 
Court; that in 1950 he took employment with 
the Manly Construction Company in Leesburg, 
Lake County, Florida; that he and his wife are 
the parents of 8 children; that their children 
were entered in the Leesburg, Lake County, 
Florida, white schools and that they have at- 
tended those schools without any trouble of any 
kind for the past five years. That he has built 
a home in Leesburg, Lake County, Florida, in 
the best white section of the city; that his child- 
ren are members of the First Baptist Church of 
Leesburg; that three of his daughters have 
married white young men of standing and char- 
acter in the City of Leesburg; that one of his 
daughters now has two children; that he, in per- 
formance of his duties as a foreman of road 
finishers for the Manly Construction Company, 
has lived in white hotels of the best character 
all over the state of Florida and that his racial 
status has never been questioned. 
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A certified copy of the marriage license of 
Allen Platt and Laura Dangerfield, dated 4th 
January, 1927, and the marriage certificate on 
the back dated 5th January, 1927, showing that 
they were White Americans. 


The deposition of G. E. Brant, Superintendent 
of Holly Hill Schools, Holly Hills, Orangeburg 
County, South Carolina, who stated that he had 
been superintendent for 20 years, that the Crane 
‘Pond School was under his jurisdiction, that it 
was recognized by the State of South Carolina 
as a white school, in corroboration of which was 
filed and included in his deposition a certificate 
from Jesse T. Anderson, State Superintendant 
of Education, South Carolina, to the effect that 
under the laws of South Carolina only two 
classes of schools were recognized, white and 
negro; that a negro had to have one-eighth or 
more of negro blood; that all other. classes of 
persons were classified as white; that the ma- 
jority of the people in the Crane Pond School 
district were Indians, sometimes called Croatans, 


and that a Croatan in that section of South: 


Carolina was recognized as part Indian and 
part White; that there were no Croatan negroes; 
that the Croatans had nothing whatever to do 
with negroes; that the Crane Pond School was 
comprised mostly of Indian-White children but 
was not confined entirely to that class; that 
frequently full white families would move into 
the Crane Pond District and attended that school; 
that there are pupils this year of full white 
families in that school; that it is not a special 
school for Croatan Indians and that there are no 
such schools in South Carolina. Further, that 
the graduates of the Crane Pond School for fur- 
ther work were admitted into the white schools 
of South Carolina; that the present season five 
of the graduates of the Crane Pond Elementary 
School were entered in the Holly Hill White 
High School and that others before this time 
have been so admitted; that at least one other 
graduate of the school was admitted into the 
Bamberg White High School; that he had noti- 
fied D. D. Roseborough by letter on the 22nd 
of October, 1954, that the Platt children had been 
attending a white school and were classified and 
recognized as white children; he also identified 
and introduced to the record a letter which he 
gave to Allen Platt to bring to Florida when 
Allen Platt returned to South Carolina to obtain 
proof of his racial standing and which Allen 
Platt testified he showed to D. D. Roseborough 
and to Sheriff Willis V. McCall to the effect that 
the Platt children were recognized as white in 


South Carolina and that there was no question 
of negroes involved in the family. 

None of this evidence was in any way ques- 
tioned or disputed by the defendants and con- 
clusively shows that the Platt children always 
attended white schools in South Carolina, be- 
longing to white organizations and were fully 
recognized as white people in that state and are 
entitled to be so recognized here. 


SUMMARY OF DEFENDANTS’ EVIDENCE 

The defendants filed five certified copies of 
birth certificates from isolated points in the State 
of South Carolina, but failed and refused to 
reveal any evidence or proofs showing any re- 
lation between the parties named in this case 
and the names appearing on the birth certifi- 
cates. The certificates themselves show on the 
faces that there is no relation between them 
and the plaintiffs in the case. The. defendants 
revealed as evidence a certified copy of the will 
of John Pratt, the father of Allen Platt, one of 
the plaintiffs in this case, and stated that the 
said copy of the will was intended for the pur- 
pose of identifying the sons and daughters of 
John Pratt who would be brothers and sisters 
of the plaintiff Allen Platt. 

Comparing the names contained in this will 
with the birth certificates revealed by the defend- 
ants, it is impossible to discover any connection 
between the parties named in the will and the 
parties named in the birth certificates filed by 
the defendants. 

The strategy of the defendants all the way 
through this case has been one of delay and 
obstruction rather than a desire or willingness 
to face the issues honestly and squarely. 

I am confident that the attorneys for the de- 
fendants at the time they agreed to the Order 
for Pre-Trial Conference had been assured that 
they could comply with all of its requirements, 
but found themselves on the day of the Pre- 
Trial Conference disappointed by failure of the 
defendants and their main adviser to have any 
evidence or witnesses to either connect up the 
exhibits and documents which they filed or the 
allegations of their answer; for that reason they 
could not comply with Paragraph 6 of the Pre- 
Trial Conference Order. The significance of this 
situation is emphasized by the fact that the plain- 
tiffs in this case come from the very strong pro- 


* segregation State of South Carolina where the 


plaintiffs and their ancestors before them had 
lived for many years. Yet the defendants were 
unable to reveal the name of a single witness 
either from South Carolina or from Florida who 
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could or would testify that the persons men- 
tioned in the five birth certificates revealed by 
the defendants were in any way or degree re- 
lated to the plaintiffs. On the other hand, the 
copy of the will of John Pratt, the father of 
Allen Platt, revealed by the defendants, gives 
the names of each of his nineteen children, giv- 
ing the defendants a wide field in which to work 
and yet they were unable to connect any of the 
birth certificates offered by them with any of 
the persons named in the John Pratt will. The 
diversity of locations of the several birth cer- 
tificates show a thorough search of the State of 
South Carolina by the defendants for birth 
certificates that might possibly be connected in 
some way with the plaintiffs in this cause, yet 
no such relation or proposed proof of any such 
relation was revealed by the defendants at the 
Pre-Trial Conference. 

Returning to the second motion to dismiss filed 
by the defendants, nothing that had not ,already 
been passed on by this Court except a reference 
to an Act of the Legislature of 1955 purporting 
to give school boards the authority to assign 
children to any school selected by the board was 
contained in the motion. This Act does not pur- 
port to give the board authority to assign stu- 
dents by reason of color as they pretended to 
do in this case, although it was, as everybody 
knows, intended for just that purpose to cir- 
cumvent the recent decision of the Supreme 
Court of the United States. This Act can serve 
no purpose except to further the practice of 
school boards in taking action and afterwards 
pretending to give consideration to what they 
had already done, as the Lake County School 
Board did in this case. The Act is a farce, or 
rather a cover-up for farces, and can have no 
effect on the pleadings in this case. Accordingly 
the motion to dismiss is denied. 

When the defendants refused to reveal the 
names of any witnesses as required by the Order 
of Pre-Trial Conference, a motion was filed by 
the plaintiffs to strike from the answer and the 
amendment to the answer the allegations to the 
effect that the plaintiffs and their children were 


negroes within the meaning of the laws of the 
State of Florida. Whereupon the Court made 
the following pronouncement: 

“A hearing was had with all parties rep- 
resented to arrange for a Pre-Trial Con- 
ference. At the conclusion of that hearing, 
the Court requested and directed counsel 
for both parties to get together and draft 
for the Court appropriate order to control 
the Pre-Trial Conference. The order was 
agreed upon by counsel for both parties 
and dictated to the reporter in the presence 
of counsel and no objections to the contents 
of the order have been filed to this day, 
except by way of refusal of the defendants 
to comply with certain provisions of the 
order. Paragraph 6 of the order gives the 
defendants opportunity to make a showing 
as to whether or not they expect to show 
relevancy of the documents filed and by 
whom they expect to establish such rele- 
vancy, and connect the birth certificates and 
other documents they have filed with the 
plaintiffs in this case. 

“This they have refused to do, and it 
appears to the Court that it is left with no 
other conclusion than that they are unable 
to make any such disclosure or showing. 

“The motion of the plaintiffs appears to be 
well founded, and is granted.” 

The defendants have had ample time to pre- 
pare for and to comply with the order for Pre- 
Trial Conference which they helped to formu- 
late and to which they agreed. They failed and 
refused to comply with the order and there is 
no construction that this Court can place upon 
their action except that they had no evidence 
and no witnesses by which or by whom they 
could in any manner sustain the allegations of 
their answer. 

It is therefore Ordered that a decree be en- 
tered in favor of the plaintiffs for the relief 
prayed for in the complaint and counsel for 
plaintiffs are requested to prepare and present to 
this Court such decree for signature. 
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Public Schools—Kansas 


Oliver BROWN, et al. v. BOARD OF EDUCATION OF TOPEKA, Shawnee County, Kansas. 
United States District Court, Kansas, Civ. No. T-316, October 28, 1955. 


SUMMARY: Upon remand of one of the School Segregation Cases to the United States 
District Court in Kansas, the three-judge Court approved a plan adopted by the Topeka 
school authorities calling for desegregation partially on a voluntary basis. 


Before HUXMAN, Circuit Judge, and MELLOTT and HILL, District Judges. 


PER CURIAM: 


On August 2, 1955, the plaintiffs in the above 
entitled cause filed a motion for a hearing on 
the formulation of a decree and judgment in 
this cause. The matter was set down for hearing 
on August 24, 1955, at Topeka, Kansas. At that 
time, the parties appeared in person and by their 
attorneys. A hearing was held, the subject of 
which was whether the Board of Education had 
fully complied with the order of the Supreme 
Court in this cause dated May 31, 1955. 

A full hearing was accorded the parties. Evi- 
dence was received and arguments were heard 
by the respective attorneys. The Board of Ed- 
ucation submitted the plan put in force for the 
current school year to bring about desegregation. 
No useful purpose would be accomplished by 
setting out the plan in detail. The Superintend- 
ent of the Public School System of Topeka, with 
commendable candor, gave it as his opinion that 
the plan adopted for the current school year did 
not fully accomplish desegregation. The central 
principle of the plan is that hereafter, except in 
exceptional circumstances, school children ir- 
respective of race or color shall be required to 
attend ‘the school in the district in which they 
reside and that color or race is no element of 
exceptional circumstances warranting a deviation 
from this basic principle. 


[Not Full Compliance] 


There are a number of respects in which we 
feel that the plan does not constitute full com- 
pliance with the mandate of the Supreme Court, 
but that mandate implies that some time will be 
required to bring that about. The elements that 
we feel do not constitute full compliance are 
mostly of a minor nature but since this is not 
a final decree no useful purpose would be served 
by setting them out herein. 

The most serious objection to the present plan 
relates to the rule adopted, permitting children 
reaching kindergarten age for the first time to 
elect whether they will go to the school in the 


district in which they reside or to a school in 
another district. It is, of course, obvious that a 
child of kindergarten school age has no discre- 
tion to make an independent or intelligent elec- 
tion as to where it desires to go to school and 
that the election in such cases is in fact the elec- 
tion of the parents of the child. 


[Temporary Rule] 


The Court does not look with favor upon such 
a rule, but since it was stated that the rule was 
a temporary one having application only to the 
present school year and forming no part of the 
permanent school plan which shows a good faith 
effort to bring about full desegregation in the 
Topeka Schools in full compliance with the 
mandate of the Supreme Court. 

It was stressed at the hearing that such schools 
as Buchanan are all-colored schools and that in 
them there is no intermingling of colored and 
white children. Desegregation does not mean 
that there must be intermingling of the races in 
all school districts. It means only that they may 
not be prevented from intermingling or going 
to school together because of race or color. 

If it is a fact, as we understand it is, with 
respect to Buchanan School that the district is 
inhabited entirely by colored students, no viola- 
tion of any constitutional right results because 
they are compelled to attend the school in the 
district in which they live. 

It is the conclusion of the court that while 
complete desegregation has not been accom- 
plished in the Topeka School System, a good 
faith effort toward that end has been made and 
that, therefore, the plan adopted by the Board 
of Education of the City of Topeka be approved 
as a good faith beginning to bring about com- 
plete desegregation. Jurisdiction of the cause 
for the purpose of entering the final decree is 
retained until such time as the Court feels there 
has been full compliance with the mandate of 
the Supreme Court. 

It is so ORDERED. 
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Fred WILLIS, et. al. v. Harbert WALKER, Superintendent of Public Schools, et al. 
United States District Court, Western District, Kentucky, Civ. No. 545, November 30, 1955. 


SUMMARY: Negro school children brought a class action seeking an injunction requiring 
their admission to public schools of Adair County, Kentucky without discrimination as to 
race or color. The case was heard initially by a three-judge court pursuant to Title 28, 
United States Code, § 2284. That Court heard the case and decided a three-judge court did 


not have jurisdiction. 


Before MILLER, Circuit Judge, and SWINFORD and BROOKS, District Judges. 


MILLER, Circuit Judge. 


The plaintiffs, who are Negro school children, 
residing in Adair County, Kentucky, brought 
this action in the District Court for the Western 
District of Kentucky seeking interlocutory and 
permanent injunctions ordering the defendants, 
who are the Superintendent of Public Schools 
of Adair County, Kentucky, the Adair County 
Board of Education, and the individual mem- 
bers thereof, to immediately admit the plain- 
tiffs and all other Negroes similarly situated to 
the existing public schools of Adair County with- 
out requiring them to attend any particular 
public school because of their race. 


The complaint alleges that certain of the 
plaintiffs satisfy all requirements for admission 
to the High School of Adair County and that 
certain other plaintiffs satisfy all requirements 
for admission to the elementary school of Adair 
County; that on August 29, 1955 they were 
received and registered in the high and elemen- 
tary schools of Adair County, Columbia District; 
that on August 30, 1955 the principals of the 
schools, acting under orders of the Superintend- 
ent and the Board of Education ejected the 
plaintiffs and all Negro children who had pre- 
viously registered therein, solely because they 
were of the Negro race and color; and that the 
Board has refused to integrate the only schools 
within its jurisdiction, although there are no 

local problems preventing immediate integra- 
tion. Jurisdiction is invoked under Sec. 1331, 
Title 28, U.S. Code, giving district courts orig- 
inal jurisdiction of civil actions arising under 
the Constitution or laws of the United States 
when the statutory amount is in controversy, 
and also under Sections 1981 and 1983, Title 
42, U.S. Code, which provide for equal 
rights under the law and for civil actions for 
deprivation of constitutional or statutory rights, 
and Section 1848, Title 28, U.S. Code, which 


confers upon the District Courts original juris- 
diction of civil actions to redress the depriva- 
tion, under the color of any State law or custom, 
of equal or civil rights provided by the Con- 
stitution or by any act of Congress. 

The answer admitted that the plaintiffs were 
qualified students and the allegations with re- 
spect to the registration and ejection of the 
plaintiffs on August 29th and 30th, but denied 
the allegation that the Board had refused to 
integrate the only schools within its jurisdiction 
although there were no local problems prevent- 
ing immediate integration. It affirmatively al- 
leged that due to the overcrowding of existing 
school buildings and inadequacy of transporta- 
tion facilities there were local problems prevent- 
ing immediate integration; that the defendants 
were proceeding with a plan to expeditiously 
overcome or alleviate such local problems, the 
details of which were therein set out, which 
anticipate the complete desegregation of white 
and Negro children in the public schools of 
Adair County by the commencement of the 
school year 1957-58; that it would reasonably 
require two years for the completion of such 
plans; and that the interests of both races would 
be best served by delaying integration until the 
end of that period. It asked that the injunction 
be denied and that the proposed date for the 
integration of white and Negro pupils in the 
Adair County School District be approved. 


[Kentucky Statutes] 


The complaint also attacks the constitution- 
ality of Section 187 of the Constitution of Ken- 
tucky and Section 158.020 of the Kentucky Re- 
vised Statutes, which in substance require 
segregation in the public schools in Kentucky. 
Relying upon such allegations, jurisdiction is 
also invoked under Section 2281, Title 28, U.S. 
Code, which provides that an interlocutory or 
permanent injunction restraining the enforce- 
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ment of a state statute by an officer of the state 
shall not be granted by any district court or 
judge thereof, upon the ground of the uncon- 
stitutionality of such statute unless the appli- 
cation therefor is heard and determined by a 
district court of three judges as constituted under 
the provisions of Section 2284, Title 28, U.S. 
Code. The complaint prays that a three-judge 
court be convened to hear this case as required 
by Sections 2281 and 2284, Title 28, U.S. Code. 

Such a court was duly convened and has 
heard the evidence and arguments presented. 

Before considering the merits of the case it 
is necessary to decide whether the action is 
properly one for a three-judge court or should 
be heard and determined by the single district 
judge in whose. jurisdiction it was filed. The 
proper determination of such issue controls 
whether the appeal from a final ruling on the 
merits goes direct to the Supreme Court or to 
the Court of Appeals for the Circuit. Okla- 
homa Gas & Electric Co. v. Oklahoma Packing 
Co., 292 U.S. 386, 391-392; Ex parte Buder, 
271 U.S. 461, 464. 

[Three-Judge Court] 

The general principles giving rise to the 
congressional requirement for a_ three-judge 
court are well stated by the Supreme Court in 
Ex Parte Collins, 277 U.S. 565, 569, Oklahoma 
Gas & Electric Co. v. Oklahoma Packing Co., 
supra, and California Water Service Co. v. 
Redding, 304 U.S. 252. It was pointed out in 
those cases that the requirement was imposed 
because Congress deemed it unseemly that a 
single district judge should have the power to 
suspend legislation enacted by a State; that the 
three-judge procedure was an extraordinary one 
designed for a specific class of cases sharply 
defined, which should not be lightly extended; 
and that such a court is not to be convened, 
and should not hear the case, unless a substantial 
question of unconstitutionality is presented. It 
was also pointed out that the lack of substan- 
tiality may appear either because it is obviously 
without merit or because its unsoundness so 
clearly results from the previous decisions of 
the Supreme Court as to foreclose the subject. 
Examples of the restricted application of the 
procedure in which a three-judge court was not 
required, are cases involving the construction 
or application of the statute rather than its 
constitutionality, Ex parte Hobbs, 280 U.S. 168, 
172; Ex parte Buder, supra, and cases involving 
the unconstitutional application of the stat- 
ute although the statute itself is constitutional. 


Ex parte Bransford, 310 U.S. 354, 361; Gully v. 
Interstate Natural Gas Co., 292 U.S. 16. 

In the present case the defendants by their 
answer do not plead or rely upon Section 187 
of the Constitution of Kentucky or Section 158.- 
020 of the Kentucky Revised Statutes. In answer 
to the Court’s inquiries they freely conceded 
that such constitutional and statutory provisions 
are invalid by reason of the Supreme Court's 
decision in Brown v. Board of Education, 347 
U.S. 483. Their entire defense is that, recogniz- 
ing that segregation in the public schools in 
Adair County is illegal, they are changing from 
segregation to integration, which transition in- 
volves numerous problems of a local nature, 
and that a reasonable time should be allowed 
under all the circumstances in the case to com- 
plete the transition. 

In view of the allegations of the answer and 
the nature of the defense the question of the 
constitutionality of Sec. 187 of the Kentucky 
Constitution and Sec. 158.020, Kentucky Revised 
Statutes is not in issue in this case. Since the 
constitutional question is not involved, Sec. 
2281, Title 28, U.S. Code, is not applicable and 
the three-judge court does not have jurisdiction. 

It is true that segregation in the schools in 
Adair County, Kentucky, has heretofore existed 
by reason of the constitutional and statutory 
provisions referred to, and that the present plan 
of integration results from having operated 
under those provisions. Plaintiffs contend that 
the defense relied upon in this case is based 
upon the second ruling of the Supreme Court 
in Brown v. Board of Education of Topeka, 349 
U.S. 294, wherein the Supreme Court by its first 
ruling, 347 U.S. 483 held unconstitutional school 
segregation statutes of several states, and that 
such defense is necessarily dependent upon a 
ruling. that the constitutional and statutory pro- 
visions are invalid. We do not agree with that 
contention. It may or may not be the rule that 
such a defense is limited to those states where 
segregation has been compulsory. Even if so 
limited, it is the fact of segregation in these 
states which is the basis of the defense, not its 
constitutionality. The answer in this case relies 
upon the fact that segregation has existed, with- 
out any contention that it was valid. The vali- 
dity of the defense does not require a ruling 
that segregation in the past has been illegal. 

In our opinion, the three-judge court should 
be dissolved and the case considered and de- 
cided by the District Judge alone. Gully v. In- 
terstate Natural Gas Co., supra; Oklahoma Gas 
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& Electric Co. v. Oklahoma Packing Co., supra; 
California Water Service Co. v. Redding, supra; 
Public Service Commission v. Brashear Freight 


Lines, Inc., 321 U.S. 621, 625. 
Judge SWINFORD did not concur in this 
opinion. 
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Fred WILLIS et al. v. Harbert WALKER, Superintendent of Public Schools, et al. 
United States District Court, Western District, Kentucky, Civ. No. 545, November 30, 1955. 


SUMMARY: Following the hearing of this case by the three-judge court, above, the case 
was heard on the merits by a single judge. That Court ordered the admission of the Negro 
pupils to schools without regard to race or color. 


SWINFORD, Judge. 


The plaintiffs are Negro citizens of the United 
States and of the Commonwealth of Kentucky. 
They are residents of Adair County, near Co- 
lumbia, Kentucky. Fourteen of the plaintiffs 
satisfy all requirements for admission to the 
High School of Adair County. Thirteen of the 
plaintiffs satisfy all requirements for admission 
to the elementary school of Adair County, Co- 
lumbia District. The adult plaintiffs are not ap- 
plicants for admission but are the parents or 
guardians of the infant plaintiffs. The plain- 
tiffs bring this action pursuant to Rule 23 (a) 
(3) Federal Rules of Civil Procedure, for them- 
selves and on behalf of all other Negroes simi- 
larly situated whose numbers make it impracti- 
cable to bring them all before the court. 

The jurisdiction of the court is invoked under 
28 U.S.C. 1331. The action arises under the 
Fourteenth Amendment of the Constitution of 
the United States, Section 1, and 42 U.S.C. 
1981. The jurisdiction of the court is also in- 
voked under 28 U.S.C. 1348. 

It is set forth in the complaint that the relief 
sought is made necessary by reason of the fact 
that the defendants, the school authorities of 
Adair County, Kentucky, are denying the plain- 
tiffs their constitutional and civil rights by rea- 
son of Section 187 of the Constitution of the 
Commonwealth of Kentucky and Section 158.020 
of the Kentucky Revised Statutes. The statutory 
section is known as the Day Law. The section 
of the Kentucky Constitution and the statute 
make it unlawful for students of the white race 
and students of the Negro race to attend the 
same schools. 

The plaintiffs invoke the jurisdiction of the 


court under 28 U.S.C. 2281 which provides that 
an interlocutory or permanent injunction re- 
straining the enforcement of a state statute by 
an officer of the state cannot be granted by any 
district court or judge thereof upon the ground 
of the unconstitutionality of such statute unless 
the application therefor is heard and determined 
by a district court of three judges as constituted 
under the provisions of 28 U.S.C. 2284. The 
complaint prays that a three judge court be con- 
vened to hear this case as required by 28 U.S.C. 
2281, 2284. 

[Three-Judge Court] 

In compliance with the prayer of the com- 
plaint, a three judge court was convened and 
this three judge court heard the case on its 
merits. It was understood at the time of the 
hearing that the court had serious doubt of its 
jurisdiction as a three judge court; that it would 
proceed to hear the case and determine the is- 
sue of jurisdiction first; and that if it should be 
determined that the court was without jurisdic- 
tion, the case would then stand submitted to the 
judge of the Bowling Green court to pass upon 
the issues of law and fact presented by the 
record. 

It was determined by the three judge court 
that it was without jurisdiction. This decision 
was based upon the fact that the pleadings dis- 
closed that the defendants were not relying 
either upon the constitutional provision of the 
Kentucky Constitution or upon the Day Law. 
It was stated in open court by counsel for the 
defendants that no reliance was placed upon 
the Kentucky laws as a defense and that in fact 
the defendants conceded the unconstitutional- 
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ity, under the Federal Constitution, of both 
Section 187 of the Kentucky Constitution 
and K.R.S. 158.020 on the authority of the deci- 
sion of the United States Supreme Court in 
Brown v. Board of Education, 347 U.S. 483. 

In consequence of the decision of the three 
judge court, the case now stands submitted for 
decision by this court. 

In Brown v. Board of Education, supra, the 
decision was announced on May 17, 1954. It 
thereby became the law that segregation of 
white and Negro children in all public schools 
in the United States was abolished. In the 
opinion the Court well said: “Because these are 
class actions, because of the- wide applicability 
of this decision, and because of the great variety 
of local conditions, the formulation of decrees 
in these cases presents problems of considerable 
complexity.” 

On May 31, 1955, the Supreme Court handed 
down its second opinion in the cases before it 
in Brown v. Board of Education, 349 U.S. 294. 

The Court, recognizing the full import of its 
earlier decision and the fact that it was dealing 
with a longstanding tradition and varied local 
problems which must be considered in making 
this transition, sought to set out guiding prin- 
ciples of law and equity by which this change 
might be effected with the least possible diffi- 
culty. I quote from the opinion as follows: 

“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility for 
elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of 
the governing constitutional principles. Be- 
cause of their proximity to local conditions 
and the possible need for further hearings, 
the courts which originally heard these 
cases can best perform this judicial ap- 


public - schools as soon as_ practicable 
on a nondiscriminatory basis. To effec- 
tuate this interest may call for elimination 
of a variety of obstacles in making the 
transition to school systems operated in ac- 
cordance with the constitutional principles 
set forth in our May 17, 1954, decision. 
Courts of equity may properly take into 
account the public interest in the elimina- 
tion of such obstacles in a systematic and 
effective manner. But it should go without 
saying that the vitality of these constitu- 
tional principles cannot be allowed to yield 
simply because of disagreement with them. 

“While giving weight to these public 
and private considerations, the courts will 
require that the defendants make a prompt 
and reasonable start toward full compliance 
with our May 17, 1954, ruling. Once such 
a start has been made, the courts may find 
that additional time is necessary to carry 
out the ruling in an effective manner. The 
burden rests upon the defendants to estab- 
lish that such time is necessary in the pub- 
lic interest and is consistent with good faith 
compliance at the earliest practicable date. 
To that end, the courts may consider prob- 
lems related to administration, arising from 
the physical condition of the school plant, 
the school transportation system, personnel, 
revision of school districts and attendance 
areas into compact units to achieve a sys- 
tem of determining admission to the public 
schools on a nonracial basis, and revision 
of local laws and regulations which may be 
necessary in solving the foregoing prob- 
lems. They will also consider the adequacy 
of any plans the defendants may propose 
to meet these problems and to effectuate a 
transition to a racially nondiscriminatory 
school system. During this period of transi- 
tion, the courts will retain jurisdiction of 
these cases.” 


67 





praisal. Accordingly, we believe it appro- 
priate to remand the cases to those courts. 

“In fashioning and effectuating the de- 
crees, the courts will be guided by equit- 
able principles. Traditionally, equity has 
been characterized by a practical flexi- 
bility in shaping its remedies and by a 
facility for adjusting and reconciling public 
and private needs. These cases call for the 
exercise of these traditional attributes of 
equity power. At stake is the personal 
interest of the plaintiffs in admission to 


I will endeavor to determine the issues pre- 
sented by the record here in the light of the 
principles stated by our highest Court. 

[School Conditions] 

It is disclosed by the record that there are 
thirty four high school pupils who are eligible 
for admission. There is a consolidated high 
school in Adair County which was built and 
equipped within the past three years at a cost 
of $458,000. 

There is a consolidated grade school in the 
City of Columbia with-an enrollment of 640 
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pupils. In addition to this consolidated grade 
school there are 50 one-room schools for white 
children, six one-room and one two-room grade 
school for Negro children. There are 207 Negro 
children who qualify for the elementary school 
work. The record is clear that these schools for 
the white children are crowded and many of 
them have substandard conditions. It is also 
clear from the record that the schools for the 
Negro children are sub-standard, although it 
is testified by certain witnesses that the condi- 
tions of the Negro children are in some instances 
better than those for the white children. 

On July 15, 1955, the plaintiffs petitioned 
the Board of Education of Adair County, Co- 
lumbia District, to abolish segregation in the 
schools in their district. On August 29, 1955, 
the plaintiffs and other Negro children were 
received and registered in both the high and 
elementary schools of Adair County, Columbia 
District. On August 30, 1955, the principals of 
both the elementary and high schools, acting 
under the orders of the superintendent and the 
Board of Education, ejected the plaintiffs and 
all Negro children who had previously regist- 
ered. The record discloses that since that time 
white children have been admitted to the 
schools. It is clear from the record that the only 
reason these plaintiffs and those for whom they 
plead were denied was because they were Ne- 
groes. 

[High School Pupils] 

I am of the opinion that a distinction may 
be made between the elementary and high 
school pupils. With a new high school building 
the integration of thirty four Negro children 
should not be delayed longer. It is true that the 
County Board has offered to send them to the 
county seat of an adjoining county for their high 
school work. This is a denial of their rights 
under the Supreme Court decision. It is an 
application of the doctrine “separate but equal” 
as announced by the Supreme Court in Plessy 
v. Ferguson, 163 U.S. 587, back in 1896, and 
which was apparently abolished in Brown v. 
Board of Education, supra, on May 17, 1954. 
While the court is entirely mindful of the prob- 
lems confronting the defendants, I must also 
recognize the. directive imposed upon this court 
by the Supreme Court when it said: “While 
giving weight to these public and private con- 
siderations, the courts will require that the de- 
fendants make a prompt and reasonable start 
toward full compliance with our May 17, 1954, 
ruling.” ! 


There are apparently no high school facili- 
ties for Negro pupils in Adair County. The 
high school pupils are therefore being denied 
at this time the rights guaranteed to them by 
our Constitution. Education is a thing that can- 
not wait and pupils of proper age are entitled 
to immediate consideration. It will be the rul- 
ing of this court that the Negro high school 
children should be admitted to the high school 
by February 1, 1956. 

[Elementary Pupils] 

The matter of the elementary pupils presents 
a somewhat different question. In the first 
place, there are a great many more of these 
pupils than of the high school pupils and I am 
of the opinion that the situation as to them is 
not as acute as is the question of the high school 
pupils. The record discloses that there are ap- 
proximately two thousand white children who 
are using 50 one-room schools and 207 Negro 
children using seven small schools. It is true 
that many white children are hauled by bus 
from distances of as much as seven miles to the 
Columbia Grade Center while Negro children 
are living within walking distance of this school. 
However, from the record it does not appear 
that these Negro children are being denied the 
educational opportunities afforded by the 
county to any greater extent than are many 
hundreds of white children. I think, however, 
that the school authorities, in the light of the 
knowledge which they have had of this situa- 
tion and in the light of their understanding of 
the law of the land since May 17, 1954, should 
not overlook the fact that “at stake is the per- 
sonal interest of the plaintiffs in admission to 
public schools.as soon as practicable on a non- 
discriminatory basis” and that “the burden rests 
upon the defendants to establish that such time 
is necessary in the public interest and is consis- 
tent with good faith compliance at the earliest 
practicable date”. 


[Time for Integration] 


I am of the opinion that an integration of 
the elementary schools in Columbia and Adair 
County should be effective with the beginning 
of the school year in August or September, 
1956. I put this August or September as it is 
apparent some registration is had in Adair 
County in August. 

The defendants, by their answers, plead the 
overcrowding of existing school buildings and 
the inadequacy of transportation facilities. I 
think that these conditions are to be taken into 
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consideration by the court in fixing a date for 
integration, but I do not think either of them is 
a defense for unlimited delay. That is especially 
true when the record reflects, as here, that no 
white children, either before, or after the appli- 
cation for admission of the plaintiffs, were de- 
nied admission. 

It is further pled by the defendants that they 
contemplate the construction, reconstruction or 
enlargement of the school buildings within the 
district and that the Adair County Board of Ed- 
ucation has adopted a resolution requesting the 
Adair County Fiscal Court to submit to the 
voters of Adair County the question as to 
whether an annual special school building tax 
shall be levied in the district for a period of 
twenty five years in order to meet the cost of 
construction and equipment. It is also pled that 
the Board contemplates the leasing or purchase 


of additional busses but that it is without funds. 
It anticipates that such funds will be available 
if the necessary appropriations are made by the 
General Assembly of the Commonwealth of 
Kentucky. These plans are laudable and it is 
hoped they will eventually be carried out. It 
must be admitted, however, that such plans are 
rather vague and indefinite and depend for their 
ultimate success upon so many varied elements 
that they cannot be considered as lawful 
grounds for delay of the mandate laid down 
by the Supreme Court. The court does not 
question the good faith of the defendants but 
good faith alone is not the test. There must be 
“compliance at the earliest practicable date”. 

The attorneys for the plaintiffs will prepare 
and submit without delay findings of fact, con- 
clusions of law and judgment in conformity 
with this opinion. 





EDUCATION 
Public Schools—Missouri 


ARNOLD et al. v. KIRKWOOD SCHOOL DISTRICT R-7, et al. 
United States Court of Appeals, Eighth Circuit, June 15, 1954, 213 F.2d 535. 


SUMMARY: In a case involving alleged racial discrimination in public schools in Missouri 
which arose prior to the decision of the United States Supreme Court in the School Segre- 
gation Cases, the Court of Appeals, Eighth Circuit, to which the case had been appealed, re- 
served judgment until the disposition of those cases by the Supreme Court. Following that 
decision, the Court vacated and remanded the case to the federal district court with instruc- 





tions to take action consistent with that decision. 


Before SANBORN, THOMAS and JOHNSEN, Circuit Judges. 


PER CURIAM. 


This case involves questions of alleged racial 
discrimination in relation to public school fa- 
cilities in a school district of Missouri. We have 
withheld decision in it until disposition by the 
Supreme Court of ‘the several cases pending 
before it on the validity of segregation generally 
in public school systems. Brown v. Board of 
Education of Topeka and the companion cases 
thereof—popularly referred to as the Segrega- 
tion Cases—347 U.S. 483, 74 S.Ct. 686, have 
now rendered moot legally any consideration 
of whether separate schools, which have been 


provided, constitute equal facilities in fact, as 
the measure of equal protection under the Four- 
teenth Amendment. 

For this reason, the judgment in this case is 
vacated, and the cause is remanded for such 
further consideration or other proceedings as 
may be appropriate or necessary, if any, in the 
situation existing, as related to the decision in 
the Segregation Cases. Cf. State of Florida ex 
rel. Hawkins v. Board of Control of Florida, 
and the other cases similarly disposed of by the 
Supreme Court, 347 U.S. 971, 74 S.Ct. 788. 
Each party will pay its own costs in this Court. 

. Judgment vacated and cause remanded. 
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EDUCATION 
Public Schools—North Carolina 


Lionel C. CARSON, an infant, by his next friend, Martin A. Carson, et al. v. BOARD OF 
EDUCATION OF McDOWELL COUNTY. 


United States Court of Appeals, Fourth Circuit, No. 7096, December 1, 1955. 


SUMMARY: In an action filed prior to the decision of the United States Supreme Court in 
the School Segregation Cases, Negro children in North Carolina sought to obtain equal edu- 
cational facilities, as well as general injunctive relief and a declaratory judgment as to their 
rights. The Federal District Court dismissed the action after the decision in the School Segre- 
gation Cases on the ground the relief sought was now inappropriate. The Court of Appeals, 
Fourth Circuit, vacated and remanded, instructing the District Court to give consideration to 
the recently enacted North Carolina statute on school placement (Act Mar. 30, 1955, ch. 





366, Public Laws of N. C. 1955 session. See, LEGISLATURES Section.) 
Before PARKER, Chief Judge, and SOPER and DOBIE Circuit Judges. 


PER CURIAM: 


This is an appeal from an order dismissing an 
action brought by certain Negro children to 
enjoin alleged discrimination against them in 
the administration of the schools of McDowell 
County, North Carolina. The complaint alleged 
that the plaintiffs were not allowed to attend 
schools maintained by defendants for white 
children in the town of Old Fort in McDowell 
County but were required to go to a school in 
Marion fifteen miles away and that this discrim- 
ination was made solely on account of race and 
color. The complaint was filed prior to the 
decision of the Supreme Court in the school 
segregation case, Brown v. Board of Education, 
347 U.S. 483, and one of the prayers for relief 
was that defendants be required to provide for 
plaintiffs in the town of Old Fort educational 
facilities equal to those provided for white 
children. There was a general prayer for in- 
junctive relief against discrimination, however, 
as well a a prayer for a declaratory judgment 
establishing the rights of plaintiffs in the prem- 
ises. The District Judge dismissed the action 
on the ground that the decision of the Supreme 
Court had made inappropriate the relief prayed 
for in the complaint. 

While the decision of the Supreme Court 
unquestionably made inappropriate the relief 
asked as to the provision of a separate school 
for Negro children in the town of Old Fort, 
the same cannot be said as to the other relief 
asked in the complaint. Discrimination on ac- 
count of race and color was alleged with respect 
to the right to attend schools in Old Fort and 
the removal of this discrimination as well as 
the declaration of rights of plaintiffs was asked. 
The decision of the Supreme Court did not 


destroy or restrict these rights, except with re- 
spect to the right to separate schools, and plain- 
tiffs were entitled to have their prayers for 
declaratory judgment as well as for general 
injunctive relief considered in the light of the 
Supreme Court decision. The decision appealed 
from must be vacated, therefore, and the case 
remanded to the District Court in order that 
this may be done. 

In further consideration of the case, how- 
ever, the District Judge should give considera- 
tion not merely to the decision of the Supreme 
Court but also to subsequent legislation of the 
State of North Carolina providing an adminis- 
trative remedy for persons who feel aggrieved 
with respect to their enrollment in the public 
schools of the state. The Act of March 30, 1955, 
entitled “An Act to Provide for the Enrollment 
of Pupils in Public Schools”, being chapter 366 
of the Public Laws of North Carolina of the 
Session of 1955, provides for enrollment by the 
county and city boards of education of school 
children applying for admission to schools, and 
authorizes the boards to adopt rules and regu- 
lations with regard thereto. It further provides 
for application to and prompt hearing by the 
board in the case of any child whose admission 
to any public school within the county or city 
administrative unit has been denied, with right 
of appeal therefrom to the superior Court of 
the county and thence to the Supreme Court 
of the state. An administrative remedy is thus 
provided by state law for persons who feel that 
they have not been assigned to the schools 
that they are entitled to attend; and it is well 
settled that the courts of the United States will 
not grant injunctive relief until administrative 
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remedies have been exhausted. Myers v. Beth- 
lehem Corp. 803 U.S. 41, 51; Natural Gas Co. 
v. Slattery 302 U.S. 300, 310-311; Hegeman 
Farms Corp. v. Baldwin 293 U.S. 168, 172; 
United States v. Illinois Central R. Co. 291 
U.S. 457, 463; Peterson v. Bryan 290 U.S. 570, 
575; Porter v. Investor's Syndicate 286 U.S. 
461; Matthews v. Rogers 284 U.S. 521, 525- 
526; Prewtis v. A.C.L.R. Co. 211 U.S. 210. 

This rule is especially applicable to a case 
such as this, where injunction is asked against 
state or county officers with respect to the 
control of schools maintained and supported 
by the state. The federal courts manifestly 
cannot operate the schools. All that they have 
the power to do in the premises is to enjoin 
violation of constitutional rights in the opera- 
tion of schools by state authorities. Where the 
state law provides adequate administrative pro- 
cedure for the protection of such rights, the 
federal courts manifestly should not interfere 
with the operation of the schools until such 
administrative procedure has been exhausted 
and the intervention of the federal courts is 


shown to-be necessary. As said by Mr. Justice 
Stone in Matthews v. Rodgers supra (284 U.S. 
525): “The scrupulous regard for the rightful 
independence of state governments which 
should at all times actuate the federal courts, 
and a proper reluctance to interfere by injunc- 
tion with their fiscal operations, require that 
such relief should be denied in every case where 
the asserted federal right may be preserved 
without it.” Interference by injunction with 
the schools of a state is as grave a matter as 
interfering with its fiscal operations and should 
not be resorted to “where the asserted federal 
right may be preserved without it.” 

The order appealed from will accordingly 
be vacated and the case remanded to the Dis- 
trict Court with direction to consider it in the 
light of the decision of the Supreme Court in 
the school segregation case and of the North 
Carolina statute above mentioned and with 
power to stay proceedings therein pending the 
exhaustion of administrative remedies under 
the statute and to order a repleader if this may 
seem desirable. 





EDUCATION 
Public Schools—Oklahoma 


Earnestine BORROUGH, et al. v. Elmer JENKINS, Superintendent of the Red Bird Depend- 


ent School District, No. 35, et al. 


United States District Court, Eastern District, Oklahoma, Civil No. 4006, December 15, 1955. 


SUMMARY: Negro school children in Oklahoma brought an action in United States District 
Court to require school authorities to admit them to a racially integrated school in their dis- 
trict. The children had been attending a consolidated school for Negroes and had registered 
at the consolidated school for the 1955-56 term, but were then admitted to the integrated 
school at the beginning of the term. They were later told that they could not continue in 
the integrated school without payment of tuition, as they were registered in the consolidated 
school. The three-judge Court held that there was no question of discrimination, but rather 
a question of internal school administration, and dismissed the case. 


Before MURRAH, Circuit Judge, and VAUGHT and WALLACE, District Judges. 


WALLACE, District Judge. 


cifically allege “that they have been, and are 
The plaintiffs, citizens and residents of Wag- 


now being, denied equal rights under the Con- 





oner County, Oklahoma, urge, in essence, that 
because of their race and color they are being 
denied, by the defendants, the right to freely 
attend the public school located in their district 
(the Coweta School) as enjoyed by other chil- 
dren living in the same district.’ Plaintiffs spe- 


1. Counsel stipulated that 
ren between the ages 


laintiffs are colored child- 
14 and 17 years of age, 


stitution and laws of the United States and thus 
deprived of their civil rights in violation of the 
Constitution and laws of the United States”; 
and, that this is “an action for the redress of 
the deprivation under color of law, of rights, 
privileges and immunities secured to them” by 


living either in the Coweta or Porter School Dis- 
tricts. 
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the federal constitution. The defendants deny 
that plaintiffs are in any way being discrimi- 
nated against because of their race or color, 
and assert that the grievance advanced by plain- 
tiffs is one involving purely local law over which 
this court has no jurisdiction. 


The essential facts are not in dispute. Prior 
to Brown, et al., v. Board of Education of To- 
peka, et al.,3 the defendant Red Bird Depend- 
ent School District No. 35 (herein referred to 
as “Red Bird”) was operated as a school for 
colored children; and, the defendant Coweta 
Independent School District No. 17 (herein 
referred to as “Coweta”) was operated as a 
school for white children, in conformity with 
the then existing Oklahoma law providing for 
“separate but equal” racial segregated educa- 
tional facilities. Inasmuch as there was no 
colored school in the Coweta District it was 
necessary for all negro children living within 
the geographic boundaries of such district to 
attend some out-of-district school; and, the 
plaintiffs, previous to the present school year, 
attended Red Bird. Under Oklahoma law, to 
attend a school located outside the resident 
district (regardless of the reason for so attend- 
ing) a formal transfer procedure need be 
followed, which includes the filing of an applica- 
tion for transfer by the May 15th which imme- 
diately precedes the school year for which the 
transfer is desired and approval by the County 
Superintendent of Schools, after notice and op- 
portunity for hearing.‘ In the spring of 1955, 


2. The plaintiffs rely on 28 U.S.C.A. § 1881; 42 
a §§ 1981, 1988; and, 28 U.S.C.A. § 1848 


8. Original opinion reported at 347 U.S. 483 (1954); 
and supplemental opinion reported at 349 U.S. 294 
(1955). 

4. The applicable statute, 70 OKLA. STAT, (1951) 
§ 8-2, provides: 

“In order that any child may be transferred, a writ- 
ten application for such transfer, designating the 
district to which the transfer is desired, shall be 
made by either of his parents, or by his guardian, 
and such application shall be filed with the County 
Superintendent of Schools not later than May 15th, 
preceding the school year for which the transfer 
is desired. The County Superintendent of Schools 
shall notify, not later than May 25th, the clerk 
of the board of education of the district from which 
the transfer is proposed to be made [sic] and the 
clerk of the board of education of the district to 
which the transfer is proposed to be made. The 
notices of the application for transfer shall be to 
the effect that on or before June 5th the board of 
education of either district affected by the pro- 
posed transfer shall have an opportunity to show 
cause why the transfer should or should not be 
granted, if any. The County Superintendent of 
Schools shall, not later than June 15th, notify, in 


pursuant to the custom of transferring to an 
out-of-district colored school, each of the plain- 
tiffs indicated they desired to attend Red Bird 
during the 1955-1956 term; and, completed the 
requisite transfer formalities. Subsequent to 
such transfers, but prior to the commencement 
of the fall school term, the final opinion in the 
Brown’ case was handed down. As a result of 
such decision Coweta announced a willingness 
to accept colored as well as white students. 
The plaintiffs enrolled -in Coweta (the school 
nearest their homes) and attended classes for 
several weeks in September. At the close of 
such time the plaintiffs were notified they could 
no longer attend Coweta for the 1955-1956 term, 
without the payment of tuition, inasmuch as 
they had already been officially transferred to 
Red Bird for such school term.* Inasmuch as 
specific financial commitments were made 
by the Red Bird school board based upon the 
anticipated attendance of plaintiffs (and the 
accompanying financial aid,)* Red Bird will not 


writing, the clerk of each board of education af- 
fected as to whether or not the transfer has been 
granted. Provided at any time before June 20th, 
the board of education of either district or the 
parent or guardian of the child may appeal, in 
writing, from the action of the County Superin- 
tendent of Schools to the district court of the 
county in which the child resides, and such appeal 
shall be heard, and a decision rendered thereon, not 
later than June 30th, and such decision shall be 
final *.*.?." 
Fn. 3 supra. 
70 OKLA. STAT. § 8-3 provides in part: “* * ° 
when the transfer of a child has been finally ap- 
proved or becomes final under the provisions of 
this Article, such child shall not be entitled to at- 
tend school in the district from which he was 
transferred, even though he continues to live 
therein, during the school year for which the trans- 
fer was made’ * * *,.” Section 1-6 of the same 
Title states that where unauthorized pupils attend 
any school district they, “may be admitted to the 
schools of such district on a tuition basis only” and 
such tuition “shall have been paid in advance 
yearly or by semester as determined by the local 
board of education, to such district, before such 
attendance during any period, a tuition fee equal 
to the per capita cost of education for a similar 
period in such district during the preceding year. 
If allowed without prior payment of the tuition 
fee in advance as herein required, no further pay- 
ment of any State Aid funds shall be made to the 
district until such district has shown to the satis- 
faction of the State Board of Education that all 
such tuition fees have been paid or that such tui- 
tion pupil will no longer be allowed to attend school 
until the required tuition fee has been paid.” 

7. Defendant Elmer Jenkins, Superintendent of Red 
Bird, testified that a new school bus was purchased, 
one of the primary purposes being to have trans- 
portation for transferred colored pupils residing in 
the Coweta District; and, that one additional 
teacher was hired for this school year, at a salary 
of $300.00 per month. 
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voluntarily permit the revocation or cancella- 
tion of plaintiffs’ transfers. 

In the light of these facts the court is of the 
opinion the controverted issue is not one which 
basically involves racial discrimination, and con- 
sequently the court is without jurisdiction to 
grant the requested relief. There is no dispo- 
sition on the part of Coweta (the former all 
white school) to not now accept colored chil- 
dren; and, the school’s present colored enroll- 
ment confirms this fact. Coweta’s request for 
tuition from plaintiffs was not due to plaintiffs’ 
race or color, but because plaintiffs for school 
purposes, were not official residents of the 
Coweta District during the 1955-1956 term. 
Plaintiffs ask this court to exercise federal au- 
thority to annul or cancel duly consummated 
transfers made under state law, which transfer 
law, of itself, applies equally to all races. Doubt- 
less, it is true that the plaintiffs would not have 
transferred to Red Bird for this school term 
had they known that Coweta would be open to 
them; and, there is a certain moral inequity 
in requiring plaintiffs to pay tuition to attend 
the school located in their own home district. 
However, even though plaintiffs’ motives for 
transferring to Red Bird grew out of a pattern 
established by unconstitutional segregation, 
nonetheless, the basic controversy before this 
court is one between the separate colored fac- 
tions over local fiscal policies. Simply stated, 
the questions is, “Shall previously entered into 
transfers be annulled to enable plaintiffs to 
attend the school nearest their homes where the 
transferee district has made definite financial 
commitments based upon the existence of such 
8. There are some 80 colored children now attending 

Coweta. ese include colored children living 
within the district who had not transferred out, or 
were able to have such transfers cancelled by the 


transferee district, together with plaintiffs who have 
paid tuition. 


transfers?” This issue is purely one of local law. 

Although not necessary for the disposition of 
this case, the court feels constrained to observe 
that even if it had jurisdiction over the con- 
tested issue because of its segregation back- 
ground, the court would not grant the sought- 
after affirmative relief. All parties before the 
court have evidenced the highest degree of 
good faith as touching the problem of racial 
integration in education; and, the circumstances 
giving rise to this controversy will no longer 
exist by the close of the present school term. 
Because of the defendant school districts’ good 
faith strides toward complete integration, this 
court would have no disposition to use its equi- 
table authority to compel Red Bird to renounce 
all financial rights flowing from the transfers in 
question for the present school term, in order to 
force complete and immediate integration. 
Under the conditions existing in the defendant 
districts, such districts are entitled to this added 
time to complete, in orderly fashion, their de- 
segregation program.® 

Defendants’ motion to dismiss is hereby sus- 
tained. 

Dated this 15th day of December, 1955. 


9. As observed by Mr. Chief Justice Warren in the 
supplemental Brown opinion, 349 U.S. 294, 299, 
800: “Full implementation of these constitutional 
principles may require solution of varied local school 
problems. Schoo] authorities have the primary re- 
spotty for elucidating, assessing, and solving 
these problems; courts will have to consider whether 
the action of school authorities constitutes good 
faith implementation of the governing constitutional 
principles. ° * *” In fashioning and effectuating 
the decrees the courts will be guided by equitable 
principles. Traditionally, equity has been character- 
ized by a practical flexibility in shaping its remedies 
and by a facility for adjusting and reconciling 
public and private needs. These cases call for 
the exercise of these traditional attributes of equity 
power, * * *” 





EDUCATION 
Public Schools—South Carolina 


Harry BRIGGS, Jr., et al. v. R. W. ELLIOTT et al. 
United States District Court, Eastern District, South Carolina, July 15, 1955, 182 F.Supp. 776. 


SUMMARY: One of the original School Segregation Cases, having been remanded to the 
United States District Court, the three-judge court entered a decree enjoining school authori- 
ties from requiring racial segregation in the public schools and retained the case on its docket 


to oversee the implementation of its decree. 


Before PARKER and DOBIE, Circuit Judges, and TIMMERMAN, District Judge. 
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PER CURIAM. 

This Court in its prior decisions in this case, 
98 F.Supp. 529; 103 F.Supp. 920, followed what 
it conceived to be the law as laid down in prior 
decisions of the Supreme Court, Plessy v. Fer- 
guson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 
256; Gong Lum v. Rice, 275 U.S. 78, 48 S.Ct. 91, 
72 L.Ed. 172, that nothing in the Fourteenth 
Amendment to the Constitution of the United 
States forbids segregation of the races in the 
public schools provided equal facilities are ac- 
corded the children of all races. Our decision 
has been reversed by the Supreme Court, Brown 
v. Board of Education of Topeka, 349 U.S. 294, 
75 S.Ct. 758, 757, which has remanded the case 
to us with direction “to take such proceedings 
and enter such orders and decrees consistent 
with this opinion as are necessary and proper to 
admit to public schools on a racially non-dis- 
criminatory basis with all deliberate speed the 
parties to these cases”. 

Whatever may have been the views of this 
court as to law when the case was originally 
before us, it is our duty now to accept the law 
as declared by the Supreme Court. 

Having said this, it is important that we point 
out exactly what the Supreme Court has decided 
and what it has not decided in this case. It has 
not decided that the federal courts are to take 
over or regulate the public schools of the states. 
It has not decided that the states must mix per- 
sons of different races in the schools or must 
require them to attend schools or must deprive 
them of the right of choosing the schools they 
attend. What it has decided, and all that it has 
decided, is that a state may not deny to any per- 
son on account of race the right to attend any 
school that it maintains. This, under the deci- 
sion of the Supreme Court, the state may not do 
directly or indirectly; but if the schools which 
it maintains are open to children of all races, 
no violation of the Constitution is involved even 
though the children of different races voluntarily 
attend different schools, as they attend different 
churches. Nothing in the Constitution or in the 
decision of the Supreme Court takes away from 
the people freedom to choose the schools they 
attend. The Constitution, in other words, does 
not require integration. It merely forbids dis- 
crimination. It does not forbid such segregation 
as occurs as the result of voluntary action. It 
merely forbids the use of governmental power 
to enforce segregation. The Fourteenth Amend- 
ment is a limitation upon the exercise of power 
by the state or state agencies, not a limitation 


upon the freedom of individuals. 

The Supreme Court has pointed out that the 
solution of the problem in accord with its deci- 
sions is the primary responsibility of school au- 
thorities and that the function of the courts is 
to determine whether action of the school auth- 
orities constitutes “good faith implementation of 
the governing constitutional principles”. With 
respect to the action to be taken under its deci- 
sion the Supreme Court said: 

“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility 
for elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of 
the governing constitutional principles. Be- 
cause of their proximity to local conditions 
and the possible need for further hearings, 
the courts which originally heard these 
cases can best perform this judicial ap- 
praisal. Accordingly, we believe it appro- 
priate to remand the cases to those courts. 

“In fashioning and effectuating the de- 
crees, the courts will be guided by equit- 
able principles. Traditionally, equity has 
been characterized by a practical flexibility 
in shaping its remedies and by a facility for 
adjusting and reconciling public and priv- 
ate needs. These cases call for the exer- 
cise of these traditional attributes of equity 
power. At stake is the personal interest of 
the plaintiffs in admission to public schools 
as soon as practicable on a nondiscrimina- 
tory basis. To effectuate this interest may 
call for elimination of a variety of obstacles 
in making the transition to school systems 
operated in accordance with the constitu- 
tional principles set forth in our May 17, 
1954, decision. Courts of equity may prop- 
erly take into account the public interest 
in the elimination of such obstacles in a 
systematic and effective manner. But it 
should go without saying that the vitality 
of these constitutional principles cannot be 
allowed to yield simply because of disagree- 
ment with them. 

“While giving weight to these public and 
private considerations, the courts will re- 
quire that the defendants make a prompt 
and reasonable start toward full compli- 
ance with our May 17, 1954, ruling. Once 
such a start has been made, the courts may 





COURTS 75 


find that additional time is necessary to 
carry out the ruling in an effective manner. 
The burden rests upon the defendants to 
establish that such time is necessary in the 
public interest and is consistent with good 
faith compliance at the earliest practicable 
date. To that end, the courts may consider 
problems related to administration, arising 
from the physical condition of the school 
plant, the school transportation system, per- 
sonnel, revision of school districts and at- 
tendance areas into compact units to achieve 
a system of determining admission to the 
public schools on a nonracial basis, and re- 
vision of local laws and regulations which 
may be necessary in solving the foregoing 
problems. They will also consider the ade- 
quacy of any plans the defendants may 
propose to meet these problems and to effec- 
tuate a transition to a racially nondiscrimi- 
natory school system. During this period of 
transition, courts will retain jurisdiction of 
these cases. 

“The judgments below, except that in the 
Delaware case, are accordingly reversed 
and remanded to the District Courts to take 
such proceedings and enter such orders and 
decrees consistent with this opinion as are 
necessary and proper to admit to public 
schools on a racially nondiscriminatory ba- 
sis with all deliberate speed the parties to 
these cases.” 


The court is convened to hear any concrete 


suggestions you may have to make as to the 
decree that it should enter. 
Decree 

This cause coming on to be heard on the mo- 
tion of plaintiffs for a judgment and decree in 
accordance with the mandate of the Supreme 
Court, and the Court having carefully consid- 
ered the decision of the Supreme Court, the ar- 
guments of counsel, and the record heretofore 
made in this cause: 

It is ordered that the decree heretofore en- 
tered by this Court be set aside and, in accord- 
ance with the decision and mandate of the Su- 
preme Court, it is ordered, adjudged and de 
creed that the provisions of the Constitution and 
laws of the State of South Carolina requiring 
segregation of the races in the public schools 
are null and void because violative of the Four- 
teenth Amendment to the Constitution of the 
United States, and that the defendants be and 
they are hereby restrained and enjoined from 
refusing on account of race to admit to any 
school under their supervision any child quali- 
fied to enter such school, from and after such 
time as they may have made the necessary ar- 
rangements for admission of children to such 
school on a non-discriminatory basis with all 
deliberate speed as required by the decision of 
the Supreme Court in this cause. 

It is further ordered that this cause be re- 
tained on the docket for the entry of further 
orders herein if necessity for same should arise. 
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Public Schools—Texas 


Nathaniel JACKSON, a minor, et al. v. O. C. RAWDON, et al. 


United States District Court, Northern District, Texas, Civ. No. 3152, November 21, 1955, 185 
F.Supp 936. 


SUMMARY: In a class action, Negro school children of the Mansfield Independent School 
District sought injunctive relief against school district officials, asking immediate admission 
to schools without regard te race or color. In dismissing the action without prejudice, 
the United States District Court held that immediate injunctive relief would be “precipitate 
and without equitable justification.” 


ESTES, District Judge. 





Plaintiffs seek both a temporary and perma- 
nent injunction against defendants who are the 
Board of Trustees and the Superintendent of 
the Mansfield Independent School District and 


the Mansfield Independent School District, a 
body corporate, to enjoin and restrain defend- 
ants from denying and refusing to plaintiffs the 
right and privilege of attending the public high 
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school maintained by defendants within the 
boundaries of the Mansfield Independent School 
District. 

This case, filed October 7, 1955, came on for 
hearing on the 7th day of November, 1955, on 
plaintiffs’ application for temporary injunction 
pursuant to setting made by the Court October 
18, 1955. Plaintiffs in open court withdrew their 
plea that a statutory three-judge court be con- 
vened pursuant to Sections 2281 and 2284, Title 
28, United States Code, to hear the cause, and 
expressly requested that the case be heard and 
determined now not only on the plea for tem- 
porary injunction, but on the permanent in- 
junction demanded in the action on the merits 
as well, stating that the same evidence would 
be offered on both hearings. Plaintiffs’ request 
was granted by the Court. 

The contentions of the parties were well 
pleaded, and the evidence was heard fully. 

This is a suit in equity, on a mimeographed 
complaint, brought as a class action by three 
negro ‘minors and others alleged as “so numer- 
ous as to make it impracticable to bring all of 
them” into court, who reside in the Mansfield 
Independent School District, a rural district at 
the edge of Fort Worth, Texas. The employment 
of the device of a class suit here is indiscrimi- 
nate if not improper where only 12 colored high 
school students are involved, which indicates 
that the other nine negro students did not wish 
this action at this time. Likewise the failure of 
one of the three plaintiffs to appear in court 
and testify raises a question as to whether he 
wanted to change schools now. 

[Equities] 

In finding the equities between the parties, I 
see on the one hand, the situation of this rural 
school board composed primarily of farmers, 
agents of the State of Texas (whose segregation 
laws were not voided by the State Supreme 
Court until the opinion of October 12 and man- 
date issued October 28, 1955, after the opening 
of school on September 2, 1955) struggling with 
breaking the tradition of generations; opening 
their meetings with prayer for solution; studying 
articles in magazines and papers; holding nu- 
merous meetings; passing resolutions and ap- 
pointing a committee to work on a plan for 
integration—making the start toward “obeying 
the law” which their abilities dictated. Further, 
the trustees now assure the Court that they are 
continuing their efforts and will work out de- 
segregation. Their committee conferred with 
these plaintiffs in the presence of plaintiffs’ par- 


ents, and accepted and fulfilled the request made 
by plaintiffs with their attorney in August 1955 
for certain administrative steps as a solution 
for this period of transition, the school year 
1955-56. These administrative steps consisted 
of making arrangements for these students to 
attend the I. M. Terrell School in the city of 
Fort Worth; the application for and consumma- 
tion of transfer of state allocated funds to the 
Fort Worth Independent School District; and 
the procuring of a special bus for transporting 
these students to the Fort Worth School. After 
the accomplishment of these administrative steps 
taken at the request of plaintiffs, and after school 
had been in session more than a month, this 
action was filed. 

On the other hand, I find three plaintiffs, 
only two of whom testify, high school students 
well into their year’s work at I. M. Terrell School 
in Fort Worth, by their own testimony happy 
and well-adjusted, taking vocational courses not 
available at Mansfield High School, testifying 
that their reason for wanting to transfer to 
Mansfield High School is the incanvenience of 
early rising and late return home due to the 
round trip of 36 to 40 miles daily. (Testimony 
showed that other students of this rural area also 
arise early and travel considerable distances to 
and from school.) One of the plaintiffs testified 
that if he participated in athletics after school, 
he would have to use public transportation or 
otherwise furnish his own means of travel home 
after school. (Testimony revealed that the same 
situation exists for Mansfield High School stu- 
dents.) One plaintiff testified that he formerly 
resided within the boundaries of the Fort Worth 
Independent School District, attending school 
there until he moved into the Mansfield Inde- 
pendent School District in August 1955. 
[Injunction Held Unjust] 

After the accomplishment of the above men- 
tioned administrative processes at plaintiffs’ re- 
quest, and after school had begun, it appears to 
the Court that the issuance of an injunction to 
effect entrance into Mansfield High School at 
this time would be unjust to the school trustees 
and the students alike. It is a matter of common 
knowledge that the transfer of a child in the 
middle of a school year, as this action seeks, may 
bring about scholastic and emotional difficulties. 
This Court cannot in good conscience force this 
result by the harsh remedy of injunction, nor 
does it believe that the Supreme Court of the 
United States has made such course adamantine. 
In Brown v. Board of Education Chief Justice 
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Warren admonishes that “the courts will be 
guided by equitable principles . . . characterized 
by a practical flexibility . . . and by a facility 
for adjusting and reconciling public and private 
needs.” 
The United States Supreme Court decision in 
the Brown case that “racial discrimination in 
public education is unconstitutional”? was inter- 
preted by the Supreme Court of Texas in Mc- 
Kinney v. Blankenship (decided October 12, 
1955) as nullifying provisions of the Texas Con- 
stitution and statutes requiring segregation in 
the public schools of Texas.* It is impossible, 
however, simply to shut our eyes to the instant 
need for care and justice in effectuating inte- 
gration. The directions of the United States 
Supreme Court allow time for achieving this 
end. While this does not mean that a long or 
unreasonable time shall expire before a plan is 
developed and put into use, it does not necessi- 
1. Brown v. Board of Education, 349 U.S. 294, sup- 
plementing prior decision reported in 847 USS. 483. 
2. Brown v. Board of Education of Topeka, 347 U.S. 
483, 98 L.Ed. 878, 74 S.Ct. 686, 38 ALR2d 1180. 
3. McKinney v. Blankenship, (S. Ct. Tex. Opinion 


Oct. 12, 1955, Mandate Oct. 28, 1955) — Tex. -, 
25 Tex.S.Ct. Reporter 42. 


tate the heedless and hasty use of injunction 
which once issued must be enforced by the 
officers of this Court, regardless of consequences 
to the students, the school authorities and the 
public. This school board has shown that it is 
making a good faith effort toward integration, 
and should have a reasonable length of time to 
solve its problems and end segregation in the 
Mansfield Independent School District. At this 
time this suit is precipitate and without equitable 
justification. 

“Improvident granting of such injunctions by 
a single judge, and the possible unnecessary 
conflict between federal and state authority” 
are “always to be deprecated.”* 

Accordingly, I find that judgment should be 
entered denying the relief prayed for herein, 
and that this action should be dismissed without 
prejudice. 

Let the attorneys for defendants prepare and 
present a judgment in accordance with this 
memorandum decision. 





4. Cumberland Telephone & Tel. Co. v. Louisiana 
Public Service Commission, 1922, 260 U.S. 212, 
216, 43 S.Ct, 75, 76, 67 L.Ed. 217. 
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R. E. McKINNEY et al. v. W. C. BLANKENSHIP et al. 
Supreme Court of Texas, October 12, 1955, 282 S.W.2d 691. 


SUMMARY: Residents of Big Springs, Texas, as representatives of a group organization, 
brought an action against officials of a school district and state school officials seeking a 
declaratory judgment that state constitutional and statutory requirements for segregated 
schools were valid. The trial court held portions of the state constitution and statutes to be 
unconstitutional and void on the basis of the School Segregation Cases, and the Supreme 





Court of Texas modified and affirmed that holding. 


BREWSTER, J. 


This is a direct appeal in an action for a 
declaratory judgment as well as an injunction, 
filed by R. E. McKinney, Ted O. Groebl, John 
W. Currie, and Roy Bruce, residents of Big 
Spring, Texas, and McKinney and Bruce as rep- 
resentatives of a group organization of Dallas, 
Dallas County, as plaintiffs, against Clyde 
Angel, R. W. Thompson, Tom McAdams, Omar 
Jones, Robert Stripling, and John Dibrell, com- 
posing the Board of Trustees of Big Spring 
Independent School District, W. C. Blanken- 


ship, Superintendent of Big Spring Independent 
School District, J. W. Edgar, State Commis- 
sioner of Education, and R. S. Calvert, Comp- 
troller of Public Accounts, as defendants. 
Appellants alleged in their petition that the 
Board of Trustees of Big Spring School District 


‘had made and entered an order integrating 


white and negro students in grades one through 
six in the elementary schools of the District. 
They sought an injunction to restrain the allo- 
cation or expenditure of public free school 
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funds in any manner inconsistent with and con- 
trary to the provisions of Section 7 of Article 
VII, Constitution of Texas, Article 2900, Revised 
Civil Statutes of Texas, and Section 1 of Article 
2922-13, Vernon’s Annotated Texas Civil Sta- 
tutes. They also sought a declaratory judgment 
that the foregoing constitutional and statutory 
provisions were valid and enforceable, and de- 
claring the rights, duties and obligations of the 
defendants thereunder. In their answer to the 
petition the Board of Trustees and Superinten- 
dent of Big Spring School District also asked 
a declaratory judgment declaring their rights, 
duties and legal obligations “under all appro- 
priate and applicable laws and statutes.” The 
Attorney General of Texas intervened and 
aligned the State with the plaintiffs except in 
so far as the State Commissioner of Education 
and the Comptroller of Public Accounts were 
concerned. 

The trial court denied the injunction and by 
its judgment declared unconstitutional and void 
Section 7 of Article VII of the Constitution, Art- 
icle 2900, R.C.S., and certain language, to be 
noted later, of Section 1 of Article 2922-13. It 
then declared the remaining portions of Article 
2922-13 valid.and enforceable. 

Appellants’ first three points of error assert 
that the trial court should have granted the in- 
junction to restrain the various defendants from 
certifying, paying and expending public free 
school funds in any manner inconsistent with 
the constitutional and statutory provisions. 

The duties of the Commissioner of Education 
to certify the funds to which a school district 
is entitled and of the State Comptroller to issue 
and transmit warrants therefor are purely min- 
isterial and mandatory. Article 2922-20, 
V.A.T.C.S.; Article 2663, R.C.S.; City of Austin 
Independent School Dist. v. Marrs, 121 Tex. 
72, 41 S.W.2d 9. The injunction against these 
parties was properly denied. To this all parties 
agree. 

As to the other defendants, the trial court’s 
judgment was undoubtedly predicated on the 
decision of the Supreme Court of the United 
States in Brown v. Board of Education of To- 
peka, Kansas, 74 S.Ct. 686, 347 U.S. 488, 98 
L.Ed. 878, decided on May 17, 1954, in which 
final decree was entered on May 31, 1955, 75 
S.Ct. 757, i L.Ed 
Brown v. Board of Education was one of four 
cases from the states of Kansas, South Carolina, 
Virginia. and Delaware, respectively, which 
were argued together before the Supreme Court 








because they had to do with segregation of 
white and negro students in the public schools. 
The South Carolina, Virginia and Delaware 
cases involved the constitutionality of state con- 
stitutional and statutory provisions requiring 
segregation. The Kansas statute permitted 
forced segregation in cities of more than 15,000 
population. Rejecting the doctrine “separate but 
equal”, announced in 1896 in Plessy v. Fergu- 
son, 16 S.Ct. 1138, 163 U.S. 537, 41 L.Ed. 256, 
the Supreme Court held, in an opinion written 
by Chief Justice Warren, that separate educa- 
tional facilities are inherently unequal, and that, 
therefore, the plaintiffs and others similarly sit- 
uated for whom the four suits were brought had 
been, by reason of their segregation, deprived 
of the equal protection of the laws as granted 
by the Fourteenth Amendment. 

In its final decree the Court said it had de- 
clared in its original opinion “the fundamental 
principle that racial discrimination in public 
education is unconstitutional”, and it then pro- 
ceeded to declare that “all provisions of federal, 
state or local law requiring or permitting such 
discrimination must yield to this principle.” 
[Application To Texas] 


At the threshold of our consideration of the 
issues in this case we are met with the argu- 
ment that since the constitutional and statutory 
provisions requiring segregation in Texas schools 
were not before the Supreme Court in the 
Brown case they were not condemned and we 
should hold them valid and enforceable. That 
proposition is so utterly without merit that we 
overrule it without further discussion, except to 
say that Section 2 of Article VII [sic] of the 
Constitution of the United States declares: “This 
Constitution and the laws of the United States 
which shall be made in pursuance thereof, * * * 
shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, 
anything in the Constitutions or laws of any 
state to the contrary notwithstanding.” 

Section 7 of Article VII of the Constitution 
and Article 2900 of our statutes, declared un- 
constitutional and void by the trial court, read 
as follows: “Sec. 7. Separate schools shall be 
provided for the white and colored children, 
and impartial provision shall be made for both.” 
“Article 2900. All available public school funds 
of this state shall be appropriated in each 
county for the education alike of white and 
colored children, and impartial provision shall 
be made for both races. No white child shall 
attend schools supported for colored children, 














nor shall colored children attend schools sup- 
ported for white children. The terms ‘colored 
race’ and ‘colored children’, as used in this title, 
include all persons of mixed blood descended 
from negro ancestry.” To the extent that these 
constitutional and statutory provisions require 
segregation of white and negro students in the 
public schools they are unconstitutional and 
void and cannot stand as a bar to the expendi- 
ture of public funds in integrated schools. It 
does not follow, however, that Section 7 of Art- 
icle VII of the Constitution and Article 2900 of 
the statutes are unconstitutional and void as ap- 
plied to other subject matter which by their 
terms they were intended to cover. 

Even a casual reading of Section 7 of Article 
VII of the Constitution and Article 2900 of the 
statutes will make clear that they have a two- 
fold purpose: they require segregation of white 
and negro students in the public schools of this 
state and they require that equal and impartial 
provision be made for the education of both. 
The extent of their invalidity should be de- 
termined in the light of what was said by the 
Supreme Court of the United States as limited 
by the facts of the cases before it. When the 
language of the Court is so limited it will be 
evident that what the Court condemned as un- 
constitutional and void, and all it condemned, 
was unconstitutional, statutory, and local law 
provisions which require or permit forced seg- 
regation through and by governmental officers 
and agencies. 

The Supreme Court did not direct immediate 
and complete integration in all schools. To de- 
clare Section 7 of Article VII of the Constitution 
and Article 2900 of the statutes unconstitutional 
and void in their entirety would destroy the 
safeguards found therein which guarantee equal 
and impartial provision for students in schools 
not yet integrated. No judgment which would 
lead to that result should be rendered unless it 
is necessary, and we find it unnecessary. While 
it is often said that a law unconstitutional and 
void for one purpose is unconstitutional and 
void for all purposes, it is nevertheless held that 
a state law which may be unconstitutional and 
void when applied to a subject matter prohib- 
ited by the Constitution or laws of the United 
States may be constitutional and valid when ap- 
plied to a subject matter not so prohibited. State 
v. Bevins, 210 Iowa 1031, 230 N.W. 865, appeal 
dismissed, Bevins v. State of Iowa, 51 S.Ct. 216, 
982, U.S. 815, 75 L.Ed. 729; Ratterman v. West- 
ern Union Telegraph Co., 8 S.Ct. 1127, 127 U.S. 








COURTS 79 


411, 32 L.Ed. 229; Cooley’s Constitutional Limi- 
tations, 8th Ed., Vol. 1, p. 366; 11 Am.Jur. 857, 
Constitutional Law, § 163. We conclude that 
Section 7 of Article VII of the Constitution and 
Article 2900 are unconstitutional and void in so 
far as they require segregation of white and 
negro students in the public schools of Texas. 
[Foundation School Program Act] 


The most difficult problem in the case in- 
volves a determination of whether Article 2922— 
18, V.A.T.C.S., one of several articles (Article 
2922-11 through Article 2922-22, V.A.T.C.S.) 
which were a part, and together constituted the 
whole, of the Foundation School Program Act 
(Acts 1949, 51st Leg., p. 625, ch. 334) popu- 
larly known as the Gilmer-Aiken Law, prohibits 
the expenditure of public funds in integrated 
schools. It is asserted by appellants that it does. 

The trial court’s declaratory judgment held 
certain portions of the first two sentences un- 
constitutional. These two sentences, with the 
parts declared unconstitutional ‘being italicized 
(underscored), are as follows: 

“The number of professional units al- 
lotted for the purpose of this act to each 
school district, except as herein provided, 
shall be based upon and determined by the 
average daily attendance for the district 
for the next preceding school year, sep- 
arate for whites and separate for negroes. 
Such allotments based upon white attend- 
ance shall be utilized in white schools, and 
allotments based upon negro attendance 
shall be utilized in negro schools.” 

Evidently the trial court held the italicized 
language unconstitutional on the theory that it 
prohibited the use of public funds in integrated 
schools and, in practical effect, required segre- 
gation of white and negro students. If that 
were the proper interpretation of that language 
we might well be faced with the same serious 
constitutional questions which confronted the 
trial court of (a) whether the denial of public 
funds to a school district which undertook a 
program of integration required segregation, 
and (b) if so, whether the offending language 
rendered the entire Act unconstitutional and 
void. But we do not agree that that is the 
proper interpretation of the language. The lan- 
guage must be interpreted in its context with 
the remaining provisions of the Act. 

Article 2922-12 authorizes all school districts 
in their operation to utilize professional services, 
operating costs and transportation costs. By 
Section 4 of Article 2922-15 it is declared that 
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the sum of all professional salaries, operating 
costs and transportation costs, computed as pro- 
vided in the Act, shall constitute the total cost 
of the Foundation School Program. Article 
2922-16 provides that the Program shall be fi- 
nanced from local school funds, payments from 
State and County Available School Funds on a 
per capita basis, and such additional payments 
from state appropriations to the Foundation 
program as are necessary to provide each school 
district with the professional services, operating 
costs and transportation costs to which it is en- 
titled as computed and determined under the 
Act. This Article then provides a formula for 
determining the amount each school district 
must contribute toward the program in local 
funds to be used in the district. Section 1 of 
Article 2922-15 provides the manner of de- 
termining the amount which each district is 
allotted from the Foundation Fund for operat- 
ing costs, other than salaries and cost of trans- 
portation, and while the amount of this item 
is based upon the number of teacher units au- 
thorized, “separate for whites and separate for 
negroes’, we find in the Act no language which 
would deny the use of such funds to integrated 
schools. Section 2 of Article 2922-15 provides 
the manner of determining amounts to be al- 
lotted from the fund for transportation serv- 
ices, but here again there is no language which 
would deny to integrated schools the use of 
money allotted for transportation of students. 

This brings us to a consideration of Article 
2922-13. The Article deals only with the alloca- 
tion of teachers and administrative personnel. 
The language declared unconstitutional by the 
trial court does not stand alone. We have no 
right to declare it unconstitutional until we de- 
termine what it means. To ascertain its mean- 
ing we must look to the provisions of Article 
2922-12 and the remaining provisions of Article 
2922-13. 

[ Allotments] 

The parties have treated the word “allot- 
ments” in the second sentence of Article 2922~ 
13 as meaning “funds”. It does not mean funds. 
Article 2922-12 defines the term “professional 
units” as teachers and administrative personnel, 
who will be referred to hereafter as “teachers”. 
The first sentence of Article 2922-18 provides 
that “The number of professional units allotted” 
to each school district shall be based upon and 
determined by average daily attendance of stu- 
dents for the preceding school year, “separate 
for whites and separate for negroes.” Sub-sec- 


tions (1), (2), (8), (4), (5), (6), and (7) of 
Section 1 of Article 2922-13 provide the basis 
for determining the number of teachers to be 
allotted to each school district. Thus it appears 
the word “allotments” as used in the sentence 
under consideration means “teachers”, and when 
it speaks of “such allotments” it speaks of “such 
teachers”. As reconstructed in this setting, the 
second sentence provides: “Such teachers based 
upon white attendance shall be utilized in white 
schools, and teachers based upon negro attend- 
ance shall be utilized in negro schools.” It fol- 
lows that the limitation, if any, imposed by the 
sentence on the use of public funds applies only 
to their use in the payment of salaries to teach- 
ers assigned to teach in integrated schools. 

Counsel for the Board of Trustees and Super- 
intendent of Big Spring School District admitted 
in oral argument that there is no necessity or 
occasion for declaring the last seven words in 
the first sentence of Section 1 of Article 2922-13 
unconstitutional, and we agree. There is noth- 
ing in those words requiring segregation, and 
there is nothing in the Brown decision which 
can be interpreted as nullifying a state statute 
directing that white and negro students be 
enumerated separately, on the basis of average 
daily attendance, in determining the number of 
teachers to which a school district is entitled. 
Whether the first sentence of Article 2922-13 
requires that the number of teachers allotted 
on the basis of attendance of white students be 
white teachers and the number of teachers al- 
lotted on the basis of negro students be negro 
teachers is not in issue in this case. It is un- 
necessary to decide the question as a basis for 
granting or denying the injunctive relief sought, 
and there is no justiciable controversy between 
the parties with respect thereto which would 
authorize a declaratory judgment thereon. 
[Teachers] 

Our remaining question is this: Does the 
second sentence of Section 1 of Article 2922-18, 
as we have reconstructed it, properly inter- 
preted, prohibit the utilization of teachers in 
integrated schools and, incidentally, the use of 
public funds in paying salaries of teachers 
thus assigned? We answer the question no. We 
arrive at our answer from a consideration of the 
sentence considered in its legal and factual con- 
text. 

To give an affirmative answer to the question 
might well lead to the further holding that the 
sentence was unconstitutional as requiring seg- 
regation, and it is elementary that a statute will 
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not be interpreted in such manner as to render 
it unconstitutional if by any reasonable con- 
struction it may be held constitutional. Greene 
v. Robison, 117 Tex. 516, 8 S.W.2d 655; 39 Tex. 
Jur., 206, Statutes, Section 111. Brown v. Gal- 
veston, 97 Tex. 9, 75 S.W. 492, this court ap- 
proved the rule as stated by Mr. Cooley as 
follows: “The question whether a law be void 
for its repugnancy to the Constitution is at all 
times a question of much delicacy, which ought 
seldom, if ever, to be decided in the affirmative 
in a doubtful case.” Moreover, there was surely 
no need as late as 1949 to adopt any sort of 
segregation statute in Texas, because Section 7 
of Article VII was written into the Constitution 
seventy-three years before and Article 2900 had 
been enacted as a statute forty-four years be- 
fore. On the other hand, there was a need, in 
the light of the longstanding provisions of Sec- 
tion 7, Article VII, of the Constitution and Art- 
icle 2900 of the statutes, for the language used 
in providing the mechanics for complying with 
their direction for equal and impartial treatment 
of white and negro students. It seems reason- 
able to conclude, therefore, that the require- 
ment that the number of teachers calculated 
on attendance of white students be utilized in 
white schools and the number of teachers cal- 
culated on attendance of negro students 
be utilized in negro schools was inserted in the 
Act.to guarantee equal and impartial provision 
for white and negro students in teacher-pupil 
load. 

The language of the sentence is mandatory 
to accomplish its purpose but it is not prohibi- 
tory. While it requires the use of teachers al- 
lotted on the basis of attendance of white stu- 
dents in white schools, and the use of teachers 
allotted on the basis of negro attendance in 
negro schools, it does not provide that none of 
such teachers may be used in integrated schools. 

There are other considerations. The legisla- 
ture has made appropriations to finance the 
state’s share of the Foundation Fund Program 
for the school years of 1955-56 and 1956-57; it 
has authorized the certification and payment to 
school districts of all funds necessary for op- 
erating costs of all schools, with no restriction 
or prohibition against use of such funds in in- 
tegrated schools; it has authorized the certifica- 
tion and payment to school districts of all funds 
necessary to defray the cost of transporting stu- 
dents to all schools, with no restriction or pro- 
hibition against use of such funds to transport 
students to integrated schools; it has authorized 


the employment of and the payment of salaries 
to all of a given number of teachers in each 
school district and has appropriated money to 
help pay their salaries; it is a matter of law 
(Arts. 2750 and 2698, R.C.S.) that teachers work 
under contracts of employment and a matter 
of common knowledge that such contracts are 
usually and customarily executed several months 
before the beginning of the school year for 
which they are executed. Under these circum- 
stances to hold that officials of a school district 
may not utilize the whole number of teachers, 
employed and entitled to their salaries under 
contract, by assigning some of them to teach 
in integrated schools, not proscribed by the 
Constitution and laws of this state, once the 
need for teachers in the segregated schools in 
the district, if any, has been satisfied, would 
lead to a foolish result. It would mean that the 
legislature had authorized the use of public 
funds to transport students of both races to a 
common building and had authorized the use 
of public funds to pay all operating costs of the 
integrated school thus established, but that a 
number of teachers, employed under contract 
for the full school year and entitled to demand 
their salaries thereunder, could not teach in the 
integrated school thus established but would 
remain idle and the students in the school 
would be left without instruction. Unless there 
is no alternative, a statute will not be inter- 
preted so as to lead to a foolish or absurd re- 
sult. 89 Tex.Jur. 222, Statutes, Sec. 118. While 
the law controls the number of teachers allotted 
to a school district, the assignment of teachers, 
once the need for teachers in segregated schools 
is reasonably satisfied, is a matter left largely 
to the discretion of local school authorities. 

The dominant purpose of the Gilmer-Aikin 
Act was, by its own terms, “to guarantee to 
each child of school age in Texas the availabil- 
ity of a minimum Foundation School Program 
for nine (9) full months of the year, and to 
establish the eligibility requirements applicable 
to school districts in connection therewith.” The 
construction we have given the second sentence 
of Section 1 of Article 2922-13 will fulfill, not 
defeat, that purpose. 


From what has been said it follows that no 
funds of the school district are being expended 
in a manner inconsistent with the valid provi- 
sions of Section 7, Article VII, of the Constitu- 
tion or Articles 2900 and 2922-18 of our sta- 
tutes, and the judgment of the trial court deny- 
ing an injunction is therefore affirmed. 
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The trial court’s declaratory judgment is mod- 
ified as follows: 

Section 7 of Article VII of the Constitution 
is declared unconstitutional and void to the 
extent that it requires segregation of white and 
negro students in the public schools. 

The first sentence of Article 2900 is declared 
constitutional and valid. The second sentence 


of the article is declared unconstitutional and 
void. The third sentence is immaterial. 

The first two sentences of Article 2922-138 are 
given a construction consistent with this opinion 
and are declared constitutional and valid. 

o S o 

[Justice Griffin, joined by Justice Walker, con- 

curred in a separate opinion.] 
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Dorothy E. DAVIS et al. vy. COUNTY SCHOOL BOARD OF PRINCE EDWARD COUNTY et 


al. 


United States District Court, Eastern District, Virginia, July 18, 1955, Civ. No. 13383. 


SUMMARY: Upon remand of one of the School Segregation Cases to the United States Dis- 
trict Court in Virginia, the three-judge Court entered a decree in the case requiring the 
admission of Negro children to the Prince Edward County Schools “‘with all deliberate speed,” 





but authorized a delay pending the necessary arrangements and retained jurisdiction of 


the case. 


Before DOBIE, Circuit Judge, and HUTCHESON and BRYAN, District judges. 


PER CURIAM: 


ORDER ON MANDATE 


This cause came on to be heard upon the 
papers and orders heretofore filed, upon the 
mandate of the Supreme Court of the United 
States received on June 28, 1955, upon the mo- 
tions of the plaintiffs for the formulation and 
entry of a decree on the said mandate, and upon 
the petition of the defendants, as well as the 
drafts of the decrees proposed by each side, and 
was argued by counsel. 

Upon consideration whereof the Court is of 
the opinion that the said mandate requires it to, 
and accordingly it does hereby, 

ADJUDGE, ORDER, DECLARE and DE- 
CREE: 

1. That the decree entered by this Court on 
the 7th day of March, 1952, be, and it is hereby, 
vacated and set aside to the extent that it de- 
nies the prayer of the complaint herein for a 
declaration that section 140, Constitution of 
Virginia of 1902, as amended, and section 22— 
221, Code of Virginia of 1950, as amended, inso- 
far as they direct that white and colored persons 
shall not be taught in the same school, are un- 
enforceable because invalid as in conflict with 
the statutes or Constitution of the United 
States; 


2. That insofar as they direct that white and 


colored persons, solely on account of their race 
or color, shall not be taught in the same schools, 
neither said section 140, Constitution of Vir- 
ginia of 1902, as amended, nor said section 22— 
221, Code of Virginia of 1950, as amended, shall 
be enforced by the defendants, because the 
provisions of said sections are in violation of 
the clauses of the Fourteenth Amendment to 
the Constitution of the United States forbidding 
any State to deny to any person within its 
jurisdiction the equal protection of the laws; 

8. That the defendants be, and they are 
hereby, restrained and enjoined from refusing 
on account of race or color to admit to any 
school under their supervision any child quali- 
fied to enter such school, from and after such 
time as the defendants may have made the 
necessary arrangements for admission of chil- 
dren to such school on a nondiscriminatory basis 
with all deliberate speed as required by the 
decision of the Supreme Court in this cause; 
but the Court finds that it would not be prac- 
ticable, because of the adjustment and rear- 
rangement required for the purpose, to place 
the Public School System of Prince Edward 
County, Virginia, upon a nondiscriminatory 
basis before the commencement of the regular 
school term in September, 1955, as requested 
by the plaintiffs, and the Court is of the opinion 
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that the refusal of the Court to require such 
adjustment and rearrangement to be made in 
time for the said September 1955 school term 
is not inconsistent with the public interest or 
with the decision of the Supreme Court; 


4. That jurisdiction of this cause be retained 
for further consideration and action from time 
to time, if the necessity shall occur, in respect 
to any issue pertinent to, or arising from, the 
said injunction. 





EDUCATION 


Private Schools—Pennsylvania 
The GIRARD COLLEGE case (Estate of Stephen Girard, application of William Ashe Foust) 
Orphan’s Court of Philadelphia County, July 29, 1955. 


SUMMARY: The will of Stephen Girard established a trust for the education of “poor male 
white orphans.” The trust is administered by a Board consisting, in part, of elected officials 
of the City of Philadelphia and members appointed by judges of the courts of common pleas 
of the county. The applicant, an eight year old Negro boy, sought admission to the college, 
claiming the limitation to “white” persons was invalid. The Court held that the operation of 
the College was not “state action” and that the College was not a public institution, so that 
the decision of the United States Supreme Court in the School Segregation Cases was not 
applicable. The application for admission was denied. (Due to space limitations, the print- 


ing of the full opinion is deferred until the next issue of RACE RELATIONS LAW RE- 
PORTER. ) 





EDUCATION 


Private Schools—Virginia 


J. Lindsay ALMOND, Jr., Attorney General of Virginia v. Sidney C. DAY, Jr., Comptroller 
of Virginia. 


Supreme Court of Appeals of Virginia, No. 4491, November 7, 1955. 


SUMMARY: The Attorney General of Virginia filed an original petition in the Supreme 
Court of Appeals of Virginia for a writ of mandamus directing the State Comptroller to 
issue warrants upon the State Treasurer for sums authorized under Item 210 of the Virginia 
Appropriation Act of 1954 (Acts 1954, ch. 708, p. 920) which appropriated funds for tui- 
tion and other payments for the education of children of certain deceased and disabled 
war veterans at “any educational . . . institution ... approved . . . by the Superintendent of 
Public Instruction.” The purpose of the petition was to test the constitutionality of Item 210 
in the light of Section 141* of the Virginia Constitution and other provisions of the state 
and federal constitutions. Item 210 was found to be unconstitutional on several bases. After 
reviewing numerous authorities, the Court, in an opinion by EGGLESTON, J. stated, in 
part: 


agency, created and established by two or more 
States under a joint agreement to which this State 
is a party for the purpose of providing educational 
facilities for the citizens of the several States join- 


a. State oprrepriations prohibited to schools or insti- 
tutions of learning not owned or exclusively con- 
trolled by the State or some subdivision thereof; 





exceptions to rule—No appropriation of public 
funds shall be made to any school or institution of 
learning not owned or exclusively controlled by 
the State or some political subdivision thereof; pro- 
vided, first, that the General Assembly may ap- 
propriate funds to an agency, or to a school or 
institution of learning owned or controlled by an 


ing in such agreement; second, that counties, cities, 
towns and districts may make appropriations to 
nonsectarian schools of manual, industrial, or tech- 
nical training, and also to any school or institution 
of learning owned or exclusively controlled by such 
county, city, town, or school district. (Sec. 141, 
Va.Const., as amended). 
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. . . Assuming, but not deciding, the sound- 
ness of the view that the private institutions 
involved receive no direct benefit from the trans- 
portation of pupils or the furnishing of textbooks 
to them, the same cannot be said of provisions 
for the payment of tuition and institutional fees 
at such schools. Tuition and institutional fees 
go directly to the institution and are its very 
life blood. Such items are the main support 
of private schools which are not sufficiently 
endowed to insure their maintenance. Surely a 
payment by the State of the tuition and fees of 
the pupils of a private school begun on the 
strength of a contract by the State to do so 
would be an appropriation to that school. 

Furthermore, the argument that the appro- 
priation in Item 210 is not for the benefit of 
private schools is entirely inconsistent with the 
concession in petitioner's reply brief that, “tu- 
ition paid for the benefit of a child attending a 
sectarian school would undoubtedly violate the 
Ist Amendment of the Constitution of the 
United States as incorporated into the 14th 
Amendment. The trend of recent U. S. Supreme 
Court decisions and decisions in other foreign 
jurisdictions strongly indicates this. Those de- 
cisions further indicate the strong possibility 
that the provisions of the Virginia Constitution 
dealing with separation of Church and State 
would also be construed as prohibiting the type 
of appropriation here under consideration.” 

The basis of this concession is that the pay- 
ment of such tuition would directly benefit and 
support a sectarian school contrary to the pur- 
pose and spirit of these constitutional provisions. 
The same principle would, of course, apply to 
the payment of tuition at a private nonsectarian 
school. In both cases the parent or guardian to 
whom the tuition fees are paid is merely the 
conduit or channel through whom the aid from 
the State to the school is transmitted. Such 
natural and reasonable effect of the appropria- 
tion is proof of its invalidity. 

e 2 o 

When we consider the natural, reasonable and 
realistic effect of the provision in Item 210 for 
the payment of tuition, institutional fees and 
other designated expenses of eligible children 
who attend private schools approved by the 
Superintendent of Public Instruction, we are 
forced to the conclusion that it constitutes a 
direct and substantial aid to such institutions 
and falls within the prohibition of Section 141 
of our Constitution. 


We further agree with the position of counsel 
for the respondent State Comptroller that in 
so far as Item 210 purports to authorize pay- 
ments for tuition, institutional fees and other 
designated expenses of eligible children who 
attend sectarian schools, it falls within the pro- 
hibition of Sections 16, 58 and 67 of the Con- 
stitution of Virginia and the First and Four- 
teenth Amendments to the Federal Constitution. 


a ° sd 


The payment of such items to sectarian schools 
as directed or authorized by the terms of Item 
210 is unconstitutional because, (1) It utilizes 
public funds to support religious institutions 
contrary to the principles laid down in Everson 
v. Board of Education, supra, 330 U.S., at page 
16, 67 S.Ct., at page 511; (2) It “affords sec- 
tarian groups an invaluable aid in that it helps 
to provide pupils for their religious classes 
through use of the state's compulsory public 
school machinery,” condemned in McCollum v. 
Board of Education, 333 U.S. 208, 212, 68 S.Ct. 
461, 466, 92 L.Ed. 649; (3) It compels taxpayers 
to contribute money for the propagation of re- 
ligious opinions which they may not believe. 
See Protestant Episcopal Education Society v. 
Churchman’s Representatives, 80 Va. 718, 775; 
Jones v. Commonwealth, 185 Va. 335, 344, 345, 
38 S.E. 2d 444, 448. 

Indeed, as has been said, the reply brief of the 
Attorney General concedes that the payment of 
tuition for the benefit of a child attending a 
sectarian school violates these provisions of the 
State and Federal Constitutions. But he insists 
that since that issue was not raised in his peti- 
tion it is not properly before us. We agree with 
counsel for the State Comptroller that the issue 
is before us. 

While Code, § 8-714, under which this pro- 
ceeding was instituted, requires this court to 
“consider and determine all questions raised by 
the Attorney General's petition pertaining to 
the constitutionality or interpretation of any 
such act,” it does not preclude our consideration 
of other constitutional questions which may be 
presented to us. In his answer the respondent 
State Comptroller raised the question as to 
whether Item 210 contravened Sections 16, 58 
and 67 of the State Constitution and the Four- 
teenth Amendment to the Federal Constitution. 

Aside from this, we have repeatedly held that 
the unconstitutionality of a law need not be 
specially pleaded and may be raised for the 
first time in this court. Adkins v. City of Rich- 
mond, 98 Va. 91, 92, 34 S.E. 967, 47 L.R.A. 588, 














81 Am.St.Rep. 705; Burnett v. Commonwealth, 
194 Va. 785, 786, 75 S.E.2d 482, 483, and cases 
there cited. 

In City of Portsmouth v. Weiss, 145 Va. 94, 
133 S.E. 781, we said: “Whenever a statute is 
enforced by a judgment or decree of a court, 
it is a judicial determination that the statute is 
a valid enactment and is free from all constitu- 
tional objections. If unconstitutional for any 
reason, whether assigned or not, the statute is 
void.” (145 Va., at page 103.) See also, Miller 
v. State Entomologist, 146 Va. 175, 180, 185 S.E. 
813, 67 A.L.R. 197; Board of Supervisors v. 
State Milk Commission, 191 Va. 1, 11, 60 
S.E.2d 35, 40; Edwards v. Commonwealth, 191 
Va. 272, 285, 286, 60 S.E.2d 916, 922. 

To sustain the validity of Item 210, in so far 
as it purports to authorize payments for tuition, 
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institutional fees and other designated expenses 
of eligible children who attend private schools, 
in the face of the constitutional provisions which 
have been discussed, would mean that by like 
appropriations the General Assembly might di- 
vert public funds to the support of a system of 
private schools which the Constitution now for- 
bids. If that be a desirable end, it should be 
accomplished by amending our Constitution in 
the manner therein provided. It should not be 
done by judicial legislation. 

Since, in our opinion, Item 210 is unconstitu- 
tional and void to the extent that it purports to 
authorize payments for tuition, institutional fees 
and other designated expenses of eligible chil- 
dren who attend approved or designated private 
schools, the writ prayed for is denied. 

Writ denied. 





EDUCATION 


Colleges and Universities—Alabama 


Autherine J. LUCY et al. v. William F. ADAMS. 


United States District Court, Northern District, Alabama, August 26, 1955, 184 F.Supp. 235. 


SUMMARY: In a class action brought in the United States District Court, Negroes in Alabama 
sought a declaratory judgment of their right of admission to the state university without re- 
gard to race or color, and for injunctive relief against the dean of admissions. The single- 
judge United States District Court held plaintiffs to be entitled to the relief sought. (The 
Court of Appeals, Fifth Circuit, affirmed, see below.) 


GROOMS, District Judge. 


This is an action brought by the plaintiffs for 
themselves and all other Negroes similarly situ- 
ated for a declaratory judgment and an injunc- 
tion. The suit is against William F. Adams, 
who is the Dean of Admissions of the University 
of Alabama. Plaintiffs charge that the defend- 
ant has denied them the equal protection of 
the laws guaranteed to them under the Four- 
teenth Amendment to the Constitution of the 
United States, in that he has refused to admit 
them to the University of Alabama on account 
of their race and color. 

Findings of Fact 

The plaintiffs are citizens of Jefferson County, 
Alabama. Plaintiff Lucy attended Linden Acad- 
emy at Linden, Alabama, from which institu- 
tion she graduated in 1947. Plaintiff Myers 
attended Ullman and Parker High Schools in 
Birmingham, Alabama. She graduated from the 
latter institution in 1949. Plaintiffs graduated 





from Miles College in Birmingham, in May, 
1952. 

On September 4, 1952, plaintiffs by separate 
letters wrote the Dean of Admissions at the 
University of Alabama, stating that they were 
interested in attending the University and re- 
questing application blanks. In the letter writ- 
ten by the plaintiff, Polly Ann Myers, it was 
stated that she was interested in attending the 
University of Alabama to specialize in Library 
Science; while in the letter written by the plain- 
tiff, Autherine J. Lucy, it was stated that she 
was interested in attending the University of 
Alabama to study journalism. On the follow- 
ing day the defendant replied, enclosing the 


‘necessary forms for admission. On that date 


the Assistant Dean of Women wrote the plain- 
tiffs advising them of the facilities available at 
the University and stating that a check or a 
money order for $5 was required as a deposit 
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for room reservation. Upon receipt of this in- 
formation plaintiffs each forwarded their de- 
posits. These deposits were acknowledged by 
a letter dated September 10, 1952, receipts for 
same were enclosed, and plaintiffs were advised 
they were assigned to Adams-Parker dormitory. 
On September 13, 1952, President Gallalee wrote 
the plaintiffs that Dean Adams had advised 
him that they were coming to the University 
and that he wished to assure them that they 
would be welcome on the campus. 

Plaintiffs mailed their applications and tran- 
scripts of credits to the Dean of Admissions on 
September 17. These were received by Dean 
Adams on the afternoon of the 19th. Plaintiff 
Myers’ application recites that she desired to 
register in the College of Arts and Science, 
majoring in Journalism, and that she planned 
to complete her work for the degrees of B. A. 
and M. A. at the University. Plaintiff Lucy's 
application recites that she desired to enter 
the College of Education, majoring in Library 
Service, and that she intended to complete her 
work for the degrees of B. S. and M. S. 

On the morning of September 20, plaintiffs 
‘appeared at the offices of the Dean. There is 
a dispute in the evidence as to the exact con- 
versaticn that occurred. It is undisputed, how- 
ever, that defendant tendered to each of the 
plaintiffs her room deposit and advised them 
the courses which they sought were available at 
Alabama State College in Montgomery. Their 
applications were rejected at that time. By 
letter of September 24, 1952, plaintiffs, through 
their attorney, appealed to President Gallalee 
for admission to the University. Dr. Gallalee 
did not accept their applications for admission 
but contacted a party in Birmingham and asked 
him to intervene with the attorney in an attempt 
to persuade the plaintiffs to withdraw their 
applications and seek admission to the Alabama 
State College and Tuskegee Institute, both of 
which are Negro institutions. The attorney 
appealed to Governor Persons, President ex- 
Officio of the Board of Trustees. Governor 
Persons placed the applications before the Board 
at its annual meeting on June 1, 1953. On June 
6, 1953, Mr. Bealle, Secretary of the Board, 
wrote the attorney, stating: 

“e@ © © Much careful consideration was 
given to this matter by the Board but no 
final action was taken. The Board directed 
me to advise you, as attorney for the appli- 
cants, of its consideration of this matter 
and of its action deferring final action pend- 


ing receipt of a court decision concerning 

litigation now before the Supreme Court 

of the United States. 

“The Board has also directed me to point 
out to you that there are courses in journal- 
ism and library science given at Alabama 
State College at Montgomery, or at Tus- 
kegee Institute, which are available to your 
clients and to suggest that they make appli- 
cation for admission to those institutions.” 
On the occasion that the applications were 

considered by Dr. Gallalee and the Board of 
Trustees, neither Dr. Gallalee nor the Board 
took any steps to deny the applications on the 
ground that the plaintiffs did not possess the 
requisite scholastic requirements for admission. 

The evidence fails to disclose that there is 
a written policy or rule of the University deny- 
ing admission to prospective students to that 
institution solely on the ground of race or color. 
However, other Negroes have made applica- 
tions for admission. There is no evidence that 
any one of them has ever been admitted. On 
the other hand, during the month of August, . 
1950, a Negro by the name of W. H. Hollins 
applied for admission to the Law School. The 
defendant furnished him an application, but 
the accompanying letter stated that the State 
had provided machinery “through the State 
Department of Education to assist colored stu- 
dents who desired to engage in the study of 
law to obtain opportunities for entering high 
grade institutions located elsewhere which ac- 
cept colored students.” Defendant concluded 
his letter by stating that “We hope you can 
persuade yourself not to file your application 
for admission here.” 

As late as May 31, 1955, one Agnes Studen- 
mire wrote Dr. Carmichael, President, stating 
she was desirous of taking some courses at the 
University Extension Center in Birmingham; 
that she was a Negro and would like to know 
whether or not the policy had changed for the 
admission of Negroes so that she might be 
accepted as a student. Dr. Carmichael replied 
to this letter, advising her that “the admission 
requirements of the University of Alabama have 
not changed in recent months.” 

The University has a Department of Journal- 
ism in the College of Arts and Science and offers 
courses in that department. It also offers courses 
in School Library Services in its College of 
Education. 

The evidence reveals that the defendant is 
vested with authority to receive or reject appli- 

















cations for admission to the University. If an 
application is rejected, the applicant may appeal 
his decision. 


Conclusions of Law 


The Court concludes as follows: 

1. The Court has jurisdiction of the parties 
and the subject matter of this action. Title 28 
U.S.C.A. §§ 2201 and 13438. 

2. This suit arises under the Constitution 
and laws of the United States and seeks redress 
for the deprivation of civil rights guaranteed 
by the Fourteenth Amendment. Title 42 U.S. 
C.A. §§ 1983 and 1985. 


3. Determination of the issues does not re- 
quire a determination of the validity of any 
constitutional or statutory provision of Alabama 
under the Fourteenth Amendment. Wichita 
Falls Junior College District v. Battle, 5 Cir., 
204 F.2d 632. 


4, This action is properly brought as a class 
action under Rule 23(a) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., Wilson v. Board 
of Supervisors, D.C.E.D.La., 92 F.Supp. 986; 
Constantine v. Southwestern Louisiana Institute, 
D.C.W.D.La., 120 F.Supp. 417; Jinks v. Hodge, 
D.C.E.D.Tenn., 11 F.R.D. 346; Beal v. Hol- 
combe, 5 Cir., 193 F.2d 384; see also Brown v. 
Board of Education, 347 U.S. 488, 495, 74 S.Ct. 
686, 98 L.Ed. 873. Brown v. Board of Trustees 
of LaGrange Independent Schools, 5 Cir., 187 
F.2d 20, is distinguishable in that the plaintiff 
in that case wholly failed to plead or prove 
any deprivation of his personal rights. There 
the plaintiff appeared to be a mere volunteer. 
Where a person is able to establish his right 
to individual relief, 


“ ® ® he may also under certain condi- 
tions ask that the benefit of that adjudica- 
tion be extended to others, where they 
constitute a class standing generally in the 
same legal situation, where they are so 
numerous as to make it impracticable to 
bring them all before the court, and where 
the granting of such relief seems likely to 
serve some useful legal purpose—for ex- 
ample, preventing a multiplicity of suits. 

“Violations of the Fourteenth Amendment 
are of course violations of individual or 
personal rights, but where they are commit- 
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ted on a class basis or as a group policy, 

such as a discrimination generally because 

of race, they are no less entitled to be made 
the subject of class actions and class adjudi- 
cation under rule 23, Federal Rules of Civil 

Procedure, 28 U.S.C.A., than are other 

several rights. * ° *” Kansas City, Mo., 

v. Williams, 8 Cir., 205 F.2d 47, at pages 

51-52. 

5. There is no written policy or rule exclud- 
ing prospective students from admission to the 
University on account of race or color. How- 
ever, there is a tacit policy to that effect. 
Defendant Adams has pursued such policy in 
denying applications for admission. 

6. Plaintiffs were denied admission to the 
University of Alabama solely on account of 
their race and color. In conformity with the 
equal protection clause of the Fourteenth 
Amendment, plaintiffs and others similarly sit- 
uated are entitled to equal advantages and 
opportunities available at the University of 
Alabama at the same time and upon the same 
terms and qualifications available to other resi- 
dents and citizens of the State of Alabama. 
State of Missouri ex rel. Gaines v. Canada, Reg- 
istrar of the University of Missouri, 305 U.S. 
337, 59 S.Ct. 232, 83 L.Ed. 208; Sipuel v. Board 
of Regents of the University of Oklahoma, 332 
U.S. 631, 68 S.Ct. 299, 92 L.Ed. 247; Sweatt 
v. Painter, 389 U.S. 629, 70 S.Ct. 848, 94 L.Ed. 
1114; McLaurin v. Oklahoma State Regents for 
Higher Education, 339 U.S. 687, 70 S.Ct. 851, 
94 L.Ed. 1149; Brown v. Board of Education, 
supra; Bruce v. Stilwell, 5 Cir., 206 F.2d 554; 
McKissick v. Carmichael, 4 Cir., 187 F.2d 949; 
Wichita Falls Junior College District v. Battle, 
supra; Wilson v. Board of Supervisors, supra; 
Constantine v. Southwestern Louisiana Institute, 
supra. 

7. Plaintiffs are entitled to a decree enjoin- 
ing the defendant, William F. Adams, his serv- 
ants, agents, assistants and employees, and 
those who might aid, abet, and act in concert 
with him, from denying the plaintiffs and others 
similarly situated the right to enroll in the Uni- 
versity of Alabama and pursue courses of study 
thereat, solely on account of their race and color. 

A decree will, accordingly, be entered for 
the plaintiffs. 
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EDUCATION 
Colleges and Universities—Alabama 


William F. ADAMS v. Autherine J. LUCY et al. 


United States Court of Appeals, Fifth Circuit, No. 15839, December 30, 1955. 


SUMMARY: The university authorities in the above case appealed to the Court of Appeals, 
Fifth Circuit. That Court affirmed the judgment of the District Court directing the admission 


of the plaintiffs to the University of Alabama. 


Before HUTCHESON, Chief Judge, and BORAH and BROWN, Circuit Judges. 


PER CURIAM: 


Brought by appellees, plaintiffs below, for 
themselves and all other negroes similarly situ- 
ated, against William F. Adams, Dean of admis- 
sions of the University of Alabama, charging 
that he had denied them the equal protection 
of the laws guaranteed to them under the Four- 
teenth Amendment, in that he had refused to 
admit them to the University of Alabama solely 
on account of their race and color, the suit was 
for a declaratory judgment and an injunction. 

In a well considered opinion’ dealing ade- 
quately with and disposing correctly of the 
issues joined, and upon findings of fact, which 
the record fully supports, and conclusions of 
law as fully supported by the authorities cited, 
the district judge determined? that plaintiffs 

1. Lucy v. Adams, 184 F.Supp. 235. 
2. “Plaintiffs are entitled to a decree enjoining the 


defendant, William F. Adams, his servants, agents, 
assistants and employees, and ‘those who might aid, 


were entitled to the decree they sought and 
entered judgment® accordingly. 

Upon the considerations advanced and the 
reasons given by the district judge in his opinion, 
with which we find ourselves in complete agree- 
ment, the judgment is AFFIRMED. 


abet, and act in concert with him, from denyi yo 
plaintiffs and others similarly situated the right to 
enroll in the University of Alabama and pursue 
courses of study thereat, solely on account of their 
race and color. t 
A decree will, accordingly, be entered for the 
plaintiffs.” 
3. PTudgment Upon Trial of Case on the Merits 

“Pursuant to gh gm dings of Fact oa Conclu- 
sions of Law this da this ca 

“It is ORDERED, “ADJUDCED oan DECREED 
as follows: 

1. That the defendant, William F, Adams, his 
servants, agents, assistants and employees, and 
those who might aid, abet, and act in concert with 
him, are _hereb permanently enjoined and re- 
strained from denying the plaintiffs and others 
similarly situated the right to enroll in the Univer- 
sity of Alabama and pursue courses of study there- 
at, solely on account of their race or color,” 





EDUCATION 


Colleges and Universities—Alabama 


Autherine J. LUCY et al. v. William F. ADAMS. 


United States Court of Appeals, Fifth Circuit, No. 15871, December 30, 1955. 


SUMMARY: Following the reinstatement by the United States Supreme Court of an injunction 
pending appeal restraining the Dean of Admissions of the University of Alabama from deny- 
ing the Negro plaintiffs admission to the University on the grounds of race or color (see the 
SUPREME COURT Section), the United States District Court in Alabama refused to cite the 
defendant for contempt, holding that the present refusal to admit the plaintiffs was not based 
on the ground of race or color. On appeal the United States Court of Appeals, Fifth Circuit, 


affirmed. 


Before HUTCHESON, Chief Judge, and BORAH and BROWN, Circuit Judges. 


PER CURIAM: 


This is an appeal from a judgment in a con- 
tempt proceeding begun in the District Court 


for the Northern District of Alabama by motion 
of Autherine J. Lucy and Polly Anne Myers, 
plaintiffs-appellees in Adams vs. Lucy, No. 15839 
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this day decided, alleging that William F. 
Adams, defendant-appellant in that cause had 
neglected and refused to comply with and obey 
the judgment entered therein. 

The district Judge upon full findings of fact! 
and conclusions of law,” correctly determined, 


1. The effect of which is thus summed up in Finding 
13 as follows: 

“18. The defendant has not, since the entry of 
the decree of ged 1, 1955, denied the plaintiffs the 
right to enroll in the University of Alabama and 
pursue courses of study thereat, solely on account 
of their race or color. The action of defendant in 
refusing to permit the plaintiffs to register as stu- 
dents at the University of Alabama was based solely 
on the fact that they did not present themselves at 
the University of Alabama for registration as stu- 
dents on, or prior to, Oct. 6, 1955.” 

2: “CONCLUSIONS OF LAW: 

“1. The decree of the Supreme Court of the 
United States, entered on October 10, 1955, rein- 
stated the injunction embraced in the "judgment of 
this court dated July 1,:1955, to the extent that the 
defendant, William F. Adams, his servants, agents, 
assistants and employees, and those who might aid, 
abet, and act in concert with him, are permanent] 
enjoined and restrained from denying the plaintiffs 
the right to enroll in the University of Alabama and 


held and. adjudged, that the defendant did not 
violate the injunction, and denied plaintiffs’ 
motion to hold him in contempt. 


The judgment® is AFFIRMED. 


pursue courses of study thereat, solely on account 
of their race or color. 

“2. The action of defendant, William F. Adams, 
in refusing to permit the plaintiffs to register as 
students at the University of Alabama during the 
current semester did not violate the judgment of 
this court sees July 1, 1955.” 

3. “JUDGMENT 
DECREED therefore, ORDERED, ADJUDGED and 
py & The aie of this Court that defendant, Wil- 
liam F. Adams appear and show cause why an 
order should not be made holding him in contempt 
of this court, is vacated. 

“9. The relief prayed for in plaintiffs motion re- 
ping this Court to cite the defendant, William 

Adams, to show cause why he should not be 
held in contempt of this court is denied. 

“8. That the costs accrued in this proceeding as 
a result of plaintiffs’ motion requesting this court 
to cite the defendant, William F. Adams, to show 
cause why he should not be held in contempt of 
this court are taxed against the plaintiffs, for which 
execution may issue. 





EDUCATION 


Colleges and Universities—Florida 


The State of FLORIDA ex rel. Virgil D. HAWKINS v. BOARD OF CONTROL, a body corpo- 


rate. 


Supreme Court of Florida, October 19, 1955, 83 So.2d 20. 


SUMMARY: In a decision prior to the School Segregation Cases, the Supreme Court of 
Florida dismissed the action of a Negro who sought admission to the College of Law of the 
University of Florida. This decision was reversed and remanded by the Supreme Court of 
the United States for reconsideration after the School Segregation Cases. (See EDUCATION 
in the SUPREME COURT Section). On the remand, the Supreme Court of Florida, by a di- 
vided court, in effect continued the case pending findings on questions of capacity, plant, and 





other “conditions that now prevail” at the University of Florida College of Law. 


ROBERTS, J.: 


This cause came on for reconsideration in ac- 
cordance with the mandate of the Supreme 
Court of the United States entered on May 24, 
1954. The history of the case is set forth in 
State ex rel. Hawkins v. Board of Control of 
Florida, et al., (Fla.) 47 So.2d 608; (Fla.) 53 
So0.2d 116, cert. den. 342 U.S. 877, 72 S.Ct. 166, 
96 L.Ed. 659; (Fla.) 60 So.2d 162, cert. granted 
347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112. By 
and through this litigation, the relator seeks 
admission to the College of Law of the Uni- 
versity of Florida on the basis that it is a tax- 
supported institution, that he is in all respects 


qualified, and that his admission has been re- 
fused solely because he is a member of the 
negro race. His admission was denied by this 
court and his cause dismissed on August 1, 
1952, for the reason that there was available 
to him adequate opportunity for legal education 
at the Law School of the Florida A. & M. Uni- 
versity, an institution supported by the State 
of Florida for the higher education of negroes, 
and that, although the facilities were not identi- 
cal, they were substantially equal and were suffi- 
cient to satisfy his rights under the “separate but 
equal” doctrine annouriced by the Supreme 
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Court of the United States in 1896, in Plessy 
v. Ferguson, 163 U.S. 537, and subsequent 
cases. See State ex rel Hawkins v. Board of 
Control, supra, 60 So.2d 162. 

The relator appealed our decision to the Su- 
preme Court of the United States, where it was 
considered with other comparable appeals 
there, one of which was Brown v. Board of 
Education of Topeka. On May 17, 1954, the 
Supreme Court of the United States handed 
down its first opinion in the Brown case (re- 
ported in 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 
873, 38 A.L.R. 2d 1180), by which it announced 
the end of segregation in the public schools 
and rejected the “separate but equal” doctrine 
established in Plessy v. Ferguson, supra, in the 
following language: 

“In Sweatt v. Painter, supra [889 U‘S. 
629, 70 S.Ct. 848, 94 L.Ed. 1114] in finding 
that a segregated law school for Negroes 
could not provide them equal educational 
opportunities, this Court relied in large 
part on ‘those qualities which are incapable 
of objective measurement but which make 
for greatness in a law school.’ In McLaurin 
v. Oklahoma State Regents, supra, [339 
U.S. 637] the Court, in requiring that a 
Negro admitted to a white graduate school 
be treated like all other students, again 
resorted to intangible considerations: ‘ 
his ability to study, to engage in discussions 
and exchange views with other students, 
and, in general, to learn his profession.’ 
Such considerations apply with added force 
to children in grade and high schools. To 
separate them from others of similar age 
and qualifications solely because of their 
race generates a feeling of inferiority as to 
their status in the community that may af- 
fect their hearts and minds in a way un- 
likely ever to be undone . 

“Whatever may have been the extent of 
psychological knowledge at the time of 
Plessy v. Ferguson, this finding is amply 
supported by modern authority. Any lan- 
guage in Plessy v. Ferguson contrary to 
this finding is rejected. 

“We conclude that in the field of public 
education, the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. There- 
fore, we hold that the plaintiffs and others 
similarly situated for whom the actions 
have been brought are, by reason of the 
segregation complained of, deprived of the 


equal protection of the laws guaranteed 
by the Fourteenth Amendment. This dis- 
position makes unnecessary any discussion 
whether such segregation also violates the 
Due Process Clause of the Fourteenth 
Amendment.” 


[U. S. Supreme Court Action] 


On May 24, 1954, the Supreme Court of the 
United States vacated our judgment of August 
1, 1952, and directed our reconsideration of the 
instant case in the light of its opinion of May 
17, 1954, in the Brown case, supra [347 U.S. 
483] “and conditions that now prevail.” Under 
order of this court, all pleadings were brought 
down to date and now pose the single question 
of whether or not the relator is entitled to be 
admitted to the University of Florida Law 
School upon showing that he has met the rou- 
tine entrance requirements. In its May 17, 
1954, opinion in the Brown case, the Supreme 
Court of the United States reserved jurisdic- 
tion for the purpose of making further orders, 
judgments and decrees and, pursuant to that 
reservation of jurisdiction, on May 31, 1955, 
entered a supplemental opinion (reported in 
75 S.Ct. 753, 99 L.Ed. 653, and referred to 
hereafter as the “implementation decision”) in 
which it said: 

“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility 
for elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of 
the governing constitutional principles. Be- 
cause of their proximity to local conditions 
and the possible need for further hearings, 
the courts which originally heard these 
cases can best perform this judicial ap- 
praisal. Accordingly, we believe it appro- 
priate to remand the cases to those courts. 

“In fashioning and effectuating the de- 
crees, the courts will be guided by equit- 
able principles. Traditionally, equity has 
been characterized by a practical flexibility 
in shaping its remedies and by a facility for 
adjusting and reconciling public and priv- 
ate needs. These cases call for the exer- 
cise of these traditional attributes of equity 
power. 

“At stake is the personal interest of the 
plaintiffs in admission to public schools as 
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soon as practicable on a nondiscriminatory 
basis. To effectuate this interest may call 
for elimination of a variety of obstacles in 
making the transition to school systems 
operated in accordance with the constitu- 
tional principles set forth in our May 17, 
1954, decision. Courts of equity may prop- 
erly take into account the public interest 
in the elimination of such obstacles in a 
systematic and effective manner. But it 
should go without saying that the vitality 
of these constitutional principles cannot be 
allowed to yield simply because of dis- 
agreement with them. 

“While giving weight to these public and 
private considerations, the courts will re- 
quire that the defendants make a prompt 
and reasonable start toward full compliance 
with our May 17, 1954, ruling. Once such 
a start has been made, the courts may find 
that additional time is necessary to carry 
out the ruling in an effective manner. The 
burden rests upon the defendants to es- 
tablish that such time is necessary in the 
public interest and is consistent with good 
faith compliance at the earliest practicable 
date. To that end, the courts may consider 
problems related to administration, arising 
from the physical condition of the school 
plant, the school and transportation system, 
personnel, revision of school districts and 
attendance areas into compact units to 
achieve a system of determining admission 
to the public schools on a non-racial basis, 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems. They will also consider 
the adequacy of any plans the defendants 
may propose to meet the problems and to 
effectuate a transition to a racially non- 
discriminatory school system. During this 
period of transition, the courts will retain 
jurisdiction of these cases. 

“The judgments below, except that in 
the Delaware case, are accordingly re- 
versed and remanded to the district courts 
to take such proceedings and enter such 
orders and decrees consistent with this 
opinion as are necessary and proper to ad- 
mit to public schools on a racially non-dis- 
criminatory basis with all deliberate speed 
the parties to these cases... . 

“It is so ordered.” 


Article VI of the Constitution of the United 


States provides, among other things, the fol- 
lowing: 

“This Constitution, and the Laws of the 
United States which shall be made in Pur- 
suance thereof; and all Treaties made, or 
which shall be made, under the Authority 
of the United States, shall be the supreme 
Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing 
in the Constitution or Laws of any States 
to the Contrary notwithstanding.” (Em- 
phasis added. ) 

The theory of “separate but equal” facilities 
under which this state has developed its educa- 
tional system since Plessy v. Ferguson, supra, 
was decided in 1896, has been abolished by 
the decision of the Supreme Court in Brown 
v. Board of Education of Topeka, supra, 347 
U.S. 483; and we deem it to be our inescapablé 
duty to abide by this decision of the United 
States Supreme Court interpreting the federal 
constitution. It therefore follows that the re- 
spondents may not lawfully refuse to admit 
the relator to the University of Florida Law 
School merely because he is a member of the 
negro race and “separate but equal” facilities 
have been provided for him at a separate law 
school. Nor can we sustain the contention of 
respondents that “the adverse psychological ef- 
fect of segregation on Negro children on which 
the case of Brown v. Board of Education, supra, 
rested would have no application to the peti- 
tioner who is a college graduate and 48 years of 
age,” which they present in defense of their ac- 
tion in refusing to admit relator to the Univer- 
sity of Florida Law School. 

[Third Defense] 

The respondents also state, however, as a 
third defense to such action, that “the admission 
of students of the Negro race to the University 
of Florida, as well as to other institutions of 
higher learning established for white students 
only, presents grave and serious problems affect- 
ing the welfare of all students and the institu- 
tions’ themselves and will require numerous ad- 
justments and changes at the institutions of 
higher learning; and respondents cannot satis- 
factorily make the necessary changes and ad- 
justments until all questions as to time and 
manner of establishing the new order shall have 
been decided on the further consideration by 
the United States Supreme Court .. .” This, in 
my opinion, constitutes a valid defense to is- 
suance of the peremptory writ at this time. 

The “implementation decision” of May 831, 
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1955, quoted at length above, does not impose 
upon the respondents a clear legal duty to ad- 
mit the relator to its Law School immediately, 
or at any particular time in the future; on the 
contrary, the clear import of this decision— 
and, indeed, its express direction—is that the 
state courts shall apply equitable principles in 
the determination of the precise time in any 
given jurisdiction when members of the negro 
race shall be admitted to white schools. The 
Supreme Court of the United States said in that 
decision that these cases call for the exercise 
by the courts of the traditional powers of an 
equity court with particular reference to “its 
facility for adjusting and reconciling public and 
private needs,” and the “practical flexibility 
in shaping its remedies.” In entering its “im- 
plementation decision,” it is very likely that 
the high court had before it, and may well have 
considered, the decision of this court rendered 
November 16, 1954, in Board of Public Instruc- 
tion v. State, 75 So.2d 832, in which, speaking 
through Mr. Justice Terrell, we discussed the 
necessity of gradual de-segregation, and, among 
other things, said: 

“School systems are developed on long 
range planning. Since the Brown case re- 
verses a trend that has been followed for 
generations certainly there should be a 
gradual adjustment from the existing seg- 
regated system to the non-segregated sys- 
tem. This is the more true in most of the 
states with segregated school systems be- 
cause plants and physical facilities have 
not kept pace with the growth of popula- 
tion, hence they are bursting at the seams 
from overcrowded conditions. 

e a a 
“When segregation [sic] comes in the 
democratic way it will be under regulations 
imposed by local authority who will be fair 
and just to both races in view of the lights 
before them. If it comes in any other way 
it will follow the fate of national prohibition 
and some other ‘noble experiments.’ If 
there is anything settled in our democratic 
theory, it is that there must be a popular 
yearning for laws that invade settled con- 
cepts before they will be enforced. The 
U.S. Supreme Court has recognized this.” 
The respondents have alleged that the ad- 
mission of negroes to the institutions of higher 
learning under their jurisdiction and control 
“presents grave and serious problems affecting 
the welfare of all students and the institutions 


themselves and will require numerous adjust- 
ments and changes at the institutions of higher 
learning; .. .” And, under the express language 
of the “implementation decision,” this court 
“may properly take into account the public in- 
terest in the elimination of such obstacles in a 
systematic and effective manner.” 

Moreover, the relator has chosen as the ve- 
hicle for enforcing his lawful right in this court 
our extraordinary remedy of mandamus, and it 
has long been held in this state that the granting 
of the writ of mandamus “is governed by equit- 
able principles, and that the enforcement of 
the writ if granted may be modified or post- 
poned in particular circumstances when the 
carrying it out according to the strict letter of 
the command would be of no great advantage 
to the relator but would tend to work a serious 
public mischief, or result in irreparable injury 
or embarrassment in the orderly functioning of 
the government with regard to its financial af- 
fairs, unless so restricted.’ City of Safety Har- 
bor v. State (1989) 186 Fla. 636, 187 So. 173. 
See also State ex rel. Carson v. Bateman, 131 
Fla. 625, 180 So. 22; State ex rel. Gibson v. City 
of Lakeland, 126 Fla. 342, 171 So. 227; State 
ex rel. Bottome v. City of St. Petersburg, 126 
Fla. 233, 170 So. 730. 

[Court's Conclusion] 

It is our opinion that, both under the equi- 
table principles applicable to mandamus pro- 
ceedings and the express command of the United 
States Supreme Court in its “implementation 
decision” the exercise of a sound judicial discre- 
tion requires this court to withhold, for the pre- 
sent, the issuance of a peremptory writ of man- 
damus in this cause, pending a subsequent 
determination of law and fact as to the time 
when the relator should be admitted to the 
University of Florida Law School; and, to that 
end and for that purpose, Honorable John A. 
H. Murphree, Circuit Judge, is hereby appointed 
as a commissioner of this court to take testimony 
from the relator and respondents and such wit- 
nesses as they may produce, material to the 
issues alleged in the third defense of the re- 
spondents, as follows: 

“That the admission of students of the 
negro race to the University of Florida, 
as well as to other state institutions of 
higher learning established for white stu- 
dents only, presents grave and _ serious 
problems affecting the welfare of all stu- 
dents and the institutions themselves, and 
will require numerous adjustments and 
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changes at the institutions of higher learn- 
ing; and respondents cannot satisfactorily 
make the necessary changes and adjust- 
ments until all questions as to time and 
manner of establishing the new order shall 
have been decided on the further considera- 
tion thereof by the United States Supreme 
Court, at which time the necessary adjust- 
ments can be made as a part of one over- 
all pattern for all levels of education as 
may be finally determined, and thereby 
greatly decrease the danger of serious con- 
flicts, incidents and disturbances,” 
and with directions to file a transcript of such 
testimony without recommendations or find- 
ings of fact to this court within four months 
from the date hereof; such testimony to be 
limited in scope to conditions that may pre- 
vail, and that may lawfully be taken into ac- 
count, in respect to the College of Law of 
the University of Florida. 

We adopt this procedure pursuant to the di- 
rective of the “implementation decision” to the 
effect that we retain jurisdiction “during this 
period of transition” so that we “may properly 
take into account the public interest” as welf 
as the “personal interest” of the relator in the 
elimination of such obstacles as otherwise might 
impede a systematic and effective transition to 
the accomplishment of the results ordered by 
the Supreme Court of the United States. Based 
upon such evidence as may be offered at the 
hearing above directed, this court will thereupon 
determine an effective date for the issuance of 
a peremptory writ of mandamus. 

It is so ordered. 

DREW, C. J., HOBSON and THORNAL, JJ., 

CONCUR 
TERRELL, J., CONCURS SPECIALLY 
THOMAS and SEBRING, JJ., CONCUR IN 

PART AND DISSENT IN PART 
TERRELL, J.. CONCURRING WITH ROB- 

ERTS, J.: 

I agree with the opinion of Mr. Justice Rob- 
erts. Were it not for the tar-reaching effect 
of Brown vs. Board of Education of Topeka, 
hereinafter referred to as the Brown Case, I 
would refrain from expanding my concurrence. 
The Brown Case, reported in 347 U.S. 483, 98 
L.Ed. 878, 88 A.L.R. 2d 1180, was decided May 
17, 1954. The gist of the court’s opinion rejected 
the doctrine of “separate but equal,” pro- 
nounced in Plessy v. Ferguson, 163 U.S. 587, 
and held that racial segregation in the public 
schools was discriminatory and unconstitutional 


and had ‘no place in the field of public educa- 
tion. 

The case was restored to the docket for fur- 
ther consideration with reference to formulating 
a final decree which was promulgated May 31, 
1955, reported in 75 S.Ct. 753, 99 L.Ed. 653. 
(Pertinent part of text quoted in opinion of Mr. 
Justice Roberts.) It reiterated the holding of 
May 17, 1954, but remanded the cause to the 
Federal Court from which it originated with 
instruction to consider problems related to 
administration arising from physical condition 
of school plant, school transportation system, 
personnel, revision of school districts, attendance 
areas, local laws and regulations that may be 
proposed by school authorities to effectuate a 
transition to racially non-segregated schools. 


[Implementation Principles] 


The inferior federal courts, said the Supreme 
Court, may determine whether or not proposals 
to implement the decision are sufficient to es- 
tablish a racially non-discriminatory school sys- 
tem. In implementing its determination that 
racial discrimination in the public schools is 
unconstitutional, the inferior federal courts, sit- 
ting as courts of equity, “will be guided by 
equitable principles characterized by a practi- 
cable flexibility in shaping its remedies, and by 
a facility for adjusting and reconciling public 
and private needs.” 

This opinion will be directed to a discussion 
of what I conceive to be the import of the last 
sentence in the preceding paragraph. It is not 
a criticism of the Brown Case but a defense of 
the equities herein pointed out and others that 
may arise. I trust that it will be of aid to school 
authorities in working out this vexatious pro- 
blem. Florida and every state with a segregated 
school system will be confronted with a host of 
problems in shifting from a segregated to a 
non-segregated school system. Some of these 
problems will be common but many of them 
will be different. In requiring the inferior fed- 
eral courts to be “guided by equitable principles 
characterized by a practicable flexibility in shap- 
ing its remedies and by a facility for adjusting 
and reconciling public and private needs,” what 
did the Supreme Court mean? The answer to 
this question is the most important aspect of 
the decision because it is not only the guide 
for inferior federal courts to interpret the pro- 
posals of local school authorities to comply with 
the law, but the Department of Education will 
be expected to follow it in shaping its pattern 
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for a desegregated university and public school 
system. 

The Brown Case throws no light whatever on 
this point, nor are we enlightened by a study 
of the facts in that case. It arose in the State 
of Kansas where less than three percent of its 
school population is Negro. There is a respect- 
able body of opinion in the country which sub- 
scribes to the view that transition from segre- 
gated to desegregated schools in states where 
the Negro population is very small, not exceed- 
ing eight or ten percent of the whole popula- 
tion, will be a simple matter. This is true be- 
cause many of these states have never had a 
segregated system and those which have had 
such a system have not been required to incur 
the heavy burden that the segregated school 
system requires. 


[Florida Negro-White Ratio] 


In Florida the ratio of white school popula- 
tion to Negro school population is approximately 
79 to 21. In some of the states with segregated 
schools the ratio of white to Negro school pop- 
ulation is approximately 50 to 50. Other seg- 
regated states have ratios between these two 
extremes. In said states, segregation has been 
the school pattern since the public school sys- 
tem was instituted. Billions of dollars have been 
expended by them in providing and improving 
physical school facilities, the preparation of 
teachers and provision for other equipment to 
raise the general standard of education. All of 
this expenditure was based on legislative and 
judicial assurance that it was proper school 
policy. Plessy v. Ferguson, supra, and other 
cases, upholding the doctrine of “separate but 
equal” facilities for the races heretéfore alluded 
to. Now after generations the same court which 
decided Plessy v. Ferguson, and after the states 
with segregated school systems in reliance on 
it had spent many billions of dollars in provid- 
ing the latest approved school equipment, has 
decided that it is unconstitutional and must be 
discarded. This in the face of the fact that there 
is no local agitation for the change. It seems 
to me that these circumstances suggest equity 
enough to stay desegregation until the schools 
provided in reliance on the doctrine of Plessy 
v. Ferguson have ceased to be adequate and 
must be replaced by others to meet the new 
requirement. 


[Intangible Aspects] 


There is an intangible aspect to the integrated 
school question that speaks louder for equity 








than the one discussed in the preceding para: 
graph. It has to do with the diverse moral, 
cultural and I. Q. or preparation response of 
the white and Negro races. It may also be 
said to embrace the economy of the Negro 
teachers. Account of the differential these fact- 
ors present, it is a matter of common knowledge 
that whites and Negroes in mass are totally 
unprepared in mind and attitude for change to 
non-segregated schools. The degree of one’s 
culture and manners may resolve these differ- 
entials, but they will not resolve under the im- 
pact of court decrees or statutes. Closing cul- 
tural gaps is a long and tedious process and is 
not one for court decrees or legislative acts. 
I content myself with merely calling attention 
to this aspect of the segregation question. The 
confusion, frustration and disaster that will re- 
sult from failure to take it into account can best 
be presented to the federal courts and adjudi- 
cated by them when a concrete case arises 
making it necessary to invoke “equitable prin- 
ciples characterized by practicable flexibility.” 
There is no known yardstick to measure the 
equity that this observation may provoke. In- 
nate deficiencies in self-restraint and cultural 
acuteness always engender stresses, especially 
when they are infected with a racial element 
that is difficult to control. 


Since the effect of desegregation on Florida 
is of primary concern at the present, it would 
be impressive to consider a concrete example at 
close range. The ratio of white to Negro popu- 
lation in Leon County is 60 to 40. Most of the 
Negroes are residents of the section known as 
“Frenchtown” and the area near “Bond 
School.” In fact Lincoln High and Bond School 
are located to accommodate these communi- 
ties. Leon High, Sealey, Kate Sullivan and 
others are located to accommodate white child- 
ren in the communities surrounding them. The 
whites and the Negroes in other words volun- 
tarily segregate themselves by community. Leon 
County has millions of dollars invested in school 
plants and school facilities all of which are 
crowded. This is the rule in Florida and in 
other areas in states where segregation is the 
rule. If “equitable principles characterized by 
practicable flexibility” is to be the rule, can 
desegregation mean that the public school 
program of Leon County is to be scrapped and 
another instituted at the cost of millions to the 
taxpayers so that Negro and white children 
can attend the same school. Reduced to the 
language of the street, “equity” or “equitable 
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principles” is nothing more than a polite. name 
for the plowboys’ concept of justice. 
[Florida A & M University] 

In the western part of the City of Tallahassee, 
Florida State University with approximately 
7,000 white students is located and in the 
southwestern part of the city, about one mile 
away, Florida A. & M. University with approxi- 
mately 3,000 colored students is located. The 
state has many millions of dollars invested in 
buildings and equipment to administer these 
institutions, both of which are crowded. If 
“equitable principles characterized by practi- 
cable flexibility” is to be the guide, does desegre- 
gation mean that attendance at these institutions 
is to be scrambled and one of them aban- 
doned and the other enlarged at great expense 
in order that white and Negroes may attend 
the new school. A negative answer to this 
question would appear to be evident. 

I might venture to point out in this connection 
that segregation is not a new philosophy gen- 
erated by the states that practice it. It is and 
has always been the unvarying law of the ani- 
mal kingdom. The dove and the quail, the 
turkey and the turkey buzzard, the chicken and 
the guinea, it matters not where they are found, 
are segregated; place the horse, the cow, the 
sheep, the goat and the pig in the same pasture 
and they instinctively segregate; the fish in the 
sea segregate into “schools” of their kind; when 
the goose and duck arise from the Canadian 
marshes and take off for the Gulf of Mexico 
and other points in the south, they are always 
found segregated; and when God created man, 
he allotted each race to his own continent ac- 
cording to color, Europe to the white man, Asia 
to the yellow man, Africa to the black man, and 
America to the red man, but we are now ad- 
vised that God’s plan was in error and must be 
reversed despite the fact that gregariousness 
has been the law of the various species of the 
animal kingdom. 

In a democracy, law, whether by statute, reg- 
ulation or judge made, does not precede, but 
always follows a felt necessity or public demand 
for it. In fact when it derives from any other 
source, it is difficult and often impossible to 
enforce. The genius of the people is as re- 
sourceful in devising means to evade a law 
they are not in sympathy with as they are to 
enforce one they approve. The early patriots 
turned Boston harbor into a teapot one night 
because they did not like the tax on tea. Presi- 
dent Jackson is said to have once defied the 
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order of* the Supreme Court and challenged 
them to enforce it. He did not subtract from 
his fame or his integrity in doing so. Our 
country went to war to overthrow the Dred 
Scott decision and prohibition petered out, was 
made a campaign issue and was repealed be- 
cause sympathy for it was so indifferent that 
it could not be enforced. 

[Segregation Conditions] 

States with segregated schools have them 
from a deep-seated conviction. They are as 
loyal to that conviction as they are to any 
other philosophy to which they are devoted. 
They are as honest and law-abiding as the 
people of any state where desegregation is the 
rule. Convinced as they are of the justice of 
their position, they will not readily renounce 
it if they are required to forfeit abruptly their 
conviction and their investment, are not con- 
vinced that their position is wrong or are re- 
quired to adopt a system not shown them to be 
an improvement over the one they are required 
to forfeit. 

If “equitable principles characterized by prac- 
ticable flexibility” is to be the polestar to guide 
the courts and school authorities in the solu- 
tion of this question, I think the potential 
sources of equity pointed out herein are so im- 
pelling that desegregation in the public schools 
must come by sane and sensible application of 
the equities pointed out herein, including others 
that will arise, to the facts of the particular 
case. I think the local school authorities have 
the character, integrity and the good judgment 
required to do this. The Supreme Court used 
the Brown Case as the criterion to evolve the 
decree that we are confronted with, the circum- 
stances out of which it arose are so different 
from those which precipitated the case at bar 
that I do not think it (Brown Case) rules the 
instant case. It is true that cases from South 
Carolina, Virginia and the District of Columbia 
were before the court and were considered with 
the Brown Case but the latter appears to have 
been the basis of decision. Desegregation in 
the public schools will be much more difficult 
than desegregation in the institutions of higher 
learning. 

In the case at bar relator seeks entry to the 
law school, comparable to the graduate school 
of the University of Florida. I think when re- 
quired showing is made his case will be ulti- 
mately controlled by Sweatt v. Painter, 339 U.S. 
629, 94 L.Ed. 1114; McLaurin v. Oklahoma 
State Regents, 389 U.S. 687, 94 L.Ed. 1149; 
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Sipuel v. Board of Regents, 322 U.S. 631; Lucy 
et al. v. Adams, et al., decided: October 10, 
1955, and similar cases, but I think the plead- 
ings here raise questions or equities that should 
be resolved by evidence. The opinion of Mr. 
Justice Roberts provides the orthodox method 
to explore these equities for which I feel im- 
pelled to concur. 

It is so ordered. 

SEBRING, J. CONCURRING IN PART AND 

DISSENTING IN PART: 

This cause is now before the Court for a 

reconsideration of the issues, pursuant to the 
mandate of the Supreme Court of the United 
States entered May 24, 1954. 
. For a complete history of the case see State 
ex rel. Hawkins v. Board of Control of Florida, 
et al. (Fla.), 47 So.2d 608; (Fla.), 53 So.2d 116, 
cert. den. 342 U.S. 877, 72 S.Ct. 166, 96 L.Ed. 
659; (Fla.), 60 So.2d 162, cert. granted 347 U.S. 
971, 74 S.Ct. 788, 98 L.Ed. 1112. 

The cause was initiated by the relator, Hawk- 
ins, when he filed a petition for an original writ 
of mandamus to require the Board of Control of 
Florida to admit him as a student to the College 
of Law of the University of Florida, a tax-sup- 
ported institution maintained for white persons 
only. In his petition Hawkins averred that he 
possessed all the educational and moral re- 
quirements and qualifications necessary for ad- 
mission to the College but that the Board had 
refused to admit him solely because he was a 
Negro. 

In a return filed to an alternative writ issued 
in the cause the respondents admitted that they 
had refused to admit Hawkins to the College 
of Law of the University of Florida but that 
they had offered to admit him to the College of 
Law of the Florida A. & M. University, a tax- 
supported institution established and maintained 
for Negro students only, and that at the latter 
institution he would be afforded opportunities 
and facilities for study that were substantially 
equal to those afforded white students at the 
University of Florida. 

After the return had been filed, the respon- 
dent filed a motion for the entry of a peremp- 
tory writ the return notwithstanding on the 
ground that the return showed affirmatively that 
the relator was entitled to the relief for which 
he had prayed. The motion was denied, and the 
cause was dismissed on August 1, 1952, for the 
reason that although the facilities offered mem- 
bers of the white and Negro races to obtain 
on education were not identical they were sub- 


stantially equal and this satisfied the require- 
ments of the Fourteenth Amendment to the 
Federal Constitution, under the principle enun- 
ciated in Plessy v. Ferguson, 163 U.S. 537, 41 
L.Ed. 256, 16 S.Ct. 1138, and kindred cases. 

After the judgment had been entered the 
relator filed a petition in the Supreme Court of 
the United States for a writ of certiorari to re- 
view the judgment. On May 24, 1954, that court 
granted the petition for certiorari, vacated our 
judgment, and remanded the cause to. this 
Court with directions that the cause be recon- 
sidered “in the light of the Segregation Cases 
decided May 17, 1954, Brown v. Board of Ed- 
ucation, etc., and conditions that now prevail. . . 
in order that such proceedings may be had in 
the said cause, in conformity with the judg- 
ment and decree of this [United States Su- 
preme] Court above stated, as, according to 
right and justice, and the Constitution and laws 
of the United States, ought to be had therein.” 
State ex rel. Hawkins v. Board of Control, 347 
U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112. 

Pursuant to the mandate of the Supreme 
Court of the United States, this Court, on July 
$1, 1954, entered an order directing the relator 
to amend his original petition in mandamus “so 
as to place before this Court the issues raised 
by the original petition ‘in the light of the Seg- 
regation Cases decided May 17, 1954, Brown 
v. Board of Education, etc., and conditions that 
now prevail,” and directing the respondents 
“to amend their return so as to present to this 
Court any answer they may have to said 
amended petition which will enable this Court 
to carry out the mandate of the Supreme Court 
of the United States.” 

[Amended Petition] 

Thereafter, the relator filed an amended peti- 
tion in which he averred, in substance, that he 
possessed all the educational and moral quali- 
fications necessary for admission to the College 
of Law of the University of Florida; that he 
had an A.B. degree from Lincoln University, 
Pennsylvania; that he had duly applied for ad- 
mission to said College of Law but had been 
refused admission “solely because of certaifi 
provisions of the Constitution and Statutes of the 
State of Florida which deny the right of your 
petitioner admission to the said University solely 
because of . . . petitioner’s race and color, thus 
denying . . . petitioner the equal protection of 
laws solely on the ground of his race and 
color, contrary to the Constitution of the United 
States . . . that in addition to the College of 














Law of the University of Florida, the board of 
Control by legislative authority and from pub- 
lic funds has established, supported and main- 
tained the Florida Agricultural and Mechanical 
College of law specifically for Negroes only;” 
that the Board has “refused to admit your peti- 
tioner to the University of Florida solely because 
of race and color but have offered admittance 
to the Florida Agricultural and Mechanical Col- 
lege of Law on the basis of his race and color. 
That the arbitrary and illegal refusal and offer 
of admittance to the respective colleges by the 
respondents are in violation of the equal pro- 
tection of the laws guaranteed by the Consti- 
tution of the State of Florida and of the United 
States in light of the decision handed down on 
May 17, 1954 by the Supreme Court of the 
United States in Brown v. The Board of Educa- 
tion, et al. That the separate educational facili- 
ties hereinbefore alleged are inherently unequal. 
That by virtue of the segregation complained 
herein your petitioner has been deprived 
of equal protection of the laws guaranteed 
under and by virtue of the 14th amend [sic] 
of the Constitution.” 

In due course the respondents filed an 
amended return to the amended petition ad- 
mitting all of the material allegations of the 
return, except that they denied that the sepa- 
rate educational facilities which respondent had 
been offered were unequal, and denied that 
the segregation complained of deprived the 
relator of the equal protection of the law guar- 
anteed to him by the Fourteenth Amendment 
to the Constitution of the United States. 

The cause is now before this Court for final 
decision on the amended petition, the amended 
return, and the motion of the relator for a 
judgment in his favor the allegations of the 
amended return to the contrary notwithstand- 
ing. 

Brown v. Board of Education of Topeka, 347 
U.S. 488, 74 S.Ct. 686, 98 L.Ed. 878, 38 A.L.R. 
2d 1180, which we have been directed by the 
Supreme Court of the United States to con- 
sider in our determination of the right of the 
relator to the relief prayed, was decided on 
May 17, 1954, some nine months after the judg- 
ment of dismissal was entered by this Court in 
the case at bar. It was a suit brought by a 
Negro to gain admission to a public school main- 
tained exclusively for white children and in- 
volved the question as to whether or not the 
“segregation of children in the public schools 
solely on the basis of race, even though the 
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physical. facilities and other ‘tangible’ factors 
may be equal, deprive the children of the min- 
ority group of equal educational opportunities.” 
Except for the fact that the school facilities 
involved were maintained for grade and high 
school students, and not for college students, 
the essential facts in the Brown case are identi- 
cal with those presented by the amended pe- 
tition of the relator. 

In arriving at its conclusion that the facilities 
maintained by the Board of Education of the 
City of Topeka did not afford to the children of 
that city the equal educational opportunities 
which the Federal Constitution requires, the 
Supreme Court of the United States had this 
to say: 

“In Sweatt v. Painter [839 U.S. 629, 70 
S.Ct. 848, 94 L.Ed. 1114], [this Court] 
in finding that a segregated law school for 
Negroes could not provide them equal edu- 
cational opportunities . . . relied in large 
part on ‘those qualities which are incap- 
able of objective measurement but which 
make for greatness in a law school.’ In 
McLaurin v. Oklahoma State Regents, 339 
U.S. 687, 94 L.Ed. 1149, 70 S.Ct. 851, ... 
the Court, in requiring that a Negro ad- 
mitted to a white graduate school be 
treated like all other students, again re- 
sorted to intangible considerations: ‘ 
his ability to study, to engage in discus- 
sions and exchange views with other stu- 
dents, and, in general, to learn his pro- 
fession.. Such considerations apply with 
added force to children in grade and high 
schools. To separate them from others 
of similar age and qualifications solely be- 
cause of their race generates a feeling of 
inferiority as to their status in the commun- 
ity that may affect their hearts and minds 
in a way unlikely ever to be undone... 

“Whatever may have been the extent of 
psychological knowledge at the time of 
Plessy v. Ferguson [163 U.S. 587, 16 S.Ct. 
1138, 41 L.Ed. 256], this finding is amply 
supported by modern authority. Any lan- 
guage in Plessy v. Ferguson contrary to 
this finding is rejected. (Emphasis sup- 
plied. ) 

“We conclude that in the field of public 

. education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. There- 
fore, we hold that the plaintiffs and others 
similarly situated for whom the actions 
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have been brought are, by reason of the seg- 
regation complained of, deprived of the 
equal protection of the laws guaranteed by 
the Fourteenth Amendment .. .” 


[Reliance on Plessy v. Ferguson] 


As we have noted, this Court, in reaching 
its conclusion in the case at bar, that the facili- 
ties offered by the State of Florida to the relator 
Hawkins afforded him the equal educational 
opportunities guaranteed by the Federal Con- 
stitution, relied heavily, if not entirely, upon 
the principle stated in Plessy v. Ferguson, 
supra, respecting the effect of the Fourteenth 
Amendment upon state laws and regulations 
requiring segregation of races in state supported 
institutions: “The object of the [Fourteenth] 
amendment was undobtedly to enforce the ab- 
solute equality of the two races before the law, 
but in the nature of things it could not have 
been intended to abolish distinctions based upon 
color, or to enforce social, as distinguished from 
political, equality, or a co-mingling of the two 
races upon terms unsatisfactory to either. Laws 
permitting, and even requiring, their separa- 
tion in places where they are liable to be 
brought into contact do not necessarily imply 
the inferiority of either race to the other, and 
have been generally, if not universally, recog- 
nized as within the competency of the state 
legislatures in the exercise of their police power. 
The most common instance of this is connected 
with the establishment of separate schools for 
white and colored children, which have been 
held to be a valid exercise of the legislative 
power even by courts of states where the poli- 
tical rights of the colored race have been long- 
est and most earnestly enforced . . . The dis- 
tinction between laws interfering with the 
political equality of the Negro and those requir- 
ing the separation of the two races in schools. .. 
has been frequently drawn by this court.” 

But now that the Supreme Court of the 
United States had expressly repudiated the long- 
standing principle established in Plessy v. Fer- 
guson, supra, so far as it relates to public edu- 
cation, the only Federal judicial guide that we 
have as to what the States must do in order 
to provide “equal educational opportunities” to 
its citizens, within the purview of the Four- 
teenth Amendment to the Federal Constitution, 
is that laid down in Brown v. Board of Educa- 
tion, supra, which expressly holds “that in the 
field of public education the doctrine of ‘sepa- 
rate but equal’ has no place.” 


That it is our judicial duty to give effect to 
this new pronouncement cannot be seriously 
questioned. For the Federal Constitution, which 
all Florida judges have taken a solemn oath to 
“support, protect and defend,” Article XVI, 
Section 2, Constitution of Florida, specifically 
provides that “This Constitution, and the Laws 
of the United States which shall be made in 
Pursuance thereof . . . shall be the supreme 
Law of the Land; and the Judges in every State 
shall be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Contrary 
notwithstanding.” Article VI, Constitution of 
the United States. (Emphasis supplied.) There- 
fore, whatever may be our personal views and 
desires in respect to the matter, we have the 
binding obligation imposed by our oath of of- 
fice, to apply to the issue at hand the Federal 
Constitution, as presently interpreted by the 
Supreme Court of the United States, and in its 
application to recognize and give force and 
effect to this new principle enunciated in Brown 
v. Board of Education, supra, that the doctrine 
of “separate but equal” facilities, upon which 
the original decision of this Court was based, 
and upon which the respondents now bottom 
their defense to the amended petition of the 
relator, has no place in the field of public edu- 
cation in Florida, even though our own Con- 
stitution and statutes contain provisions that 
require in our schools the separation of the 
races. 

[Meant to Apply] 

While it might be suggested that the prin- 
ciple enunciated in Brown v. Board of Educa- 
tion, supra, is not binding upon us, under the 
facts of the case at bar, because the cause in 
which the principle was stated involved grade 
and high schools and not institutions of higher 
learning, we think that a close analysis of the 
opinion in the Brown case, and of the decisions 
upon which the court bottomed its conclusion, 
make it plain that the principle was meant to 
apply to public schools at all levels. For, as is 
specifically pointed out in the Brown case, the 
court, in reaching its conclusion that the doc- 
trine of separate but equal facilities has no place 
in the field of public education, relied on its 
earlier case of Sweatt v. Painter, 339 U.S. 629, 
70 S.Ct. 848, 94 L.Ed. 1114, which involved the 
right of a Negro to attend the law school of 
the University of Texas, an institution main- 
tained under the Constitution of Texas for 
white persons only. It also relied on, and 
brought forward into the Brown opinion, what 
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it had said, in effect, in McLaurin v. Oklahoma 
State Regents, 339 U.S. 637, 70 S.Ct. 851, 94 
L.Ed. 1149, that a Negro student, whom the 
court had required the State of Oklahoma to 
admit to a graduate school maintained by the 
State for white persons only, must be accorded 
the same treatment as a white student—that the 
furnishing of equal educational opportunities 
to a Negro student at any educational level in- 
volved something more than equal physical fa- 
cilities, and required that he be afforded the 
full opportunity, without discrimination to 
mingle freely with white students so that he 
could exchange views and engage in full dis- 
cussion with them “and, in general . . . learn 
his profession.” 

[Application of New Doctrine] 

It is clear from these citations, and from the 
action of the Court in respect to our own judg- 
ment of dismissal in the instant case, that the 
new doctrine formulated in Brown v. Board of 
Education, supra, to the effect that in order 
for educational opportunities to be equal they 
must also be identical, was meant to apply to 
tax-supported schools at every level; because 
under the order that was entered by the Court 
in the case at bar, the judgment of this Court, 
which was based upon the doctrine of “sepa- 
rate but equal” was vacated and set aside, with 
directions that the cause be reconsidered in 
the light of the Segregation Cases, Brown v. 
Board of Education et al., decided May 17, 
1954, “in order that such proceedings may be 
had . . . in conformity with the [said order]... 
as, according to . . . the Constitution and laws 
of the United States, ought to be had therein 
...” (Emphasis supplied. ) 

In considering, from this point of view, the 
case presently before us, it should be noted that 
in its opinion in the Brown case, decided May 
17, 1954, the Supreme Court of the United 
States expressly retained jurisdiction of the 
cause and the parties, in order to have “the full 
assistance of the parties in formulating de- 
crees;’ and that on May 31, 1955, after exten- 
sive argument by the parties and amici curiae, 
a final opinion and judgment was entered in 
the cause. Brown v. Board of Education of To- 
peka, and companion cases,—— U.S.——, 75 S.Ct. 
753, 99 L.Ed. 658. While it is elementary that 
the opinion and judgment dated May 31, 1955, 
is binding only upon the parties that were 
actually involved in the cases in which it was 
entered, it cannot be doubted that in the ren- 
dition of its opinion and judgment the court 
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laid down certain principles and rules which 
we must follow in the instant case in determin- 
ing the nature of the relief that should be af- 
forded the relator: 

“The opinions of [May 17, 1954] de- 
claring the fundamental principle that ra- 
cial discrimination in public education is 
unconstitutional, are incorporated herein 
by reference. All provisions of federal, 
state, or local law requiring or permitting 
such discrimination must yield to this prin- 
ciple . . . Full implementation of these con- 
stitutional principles may require solution 
of varied school problems. School author- 
ities thave the primary responsibility for 
elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitute good faith implementation of 
the governing constitutional principles . 

At stake is the personal interest of the 

plaintiffs in admission to public schools 

as soon as practicable on a nondiscrimina- 
tory basis. To effectuate this interest may 
call for elimination of a variety of obstacles 
in making the transition to school systems 
operated in accordance with the consti- 

tutional principles set forth in our May 17, 

1954, decision. Courts of equity may prop- 

erly take into account the public interest 

in the elimination of such obstacles in a 

systematic and effective manner. But it 

should go without saying that the vitality 
of these constitutional principles cannot be 
allowed to yield simply because of dis- 
agreements with them .. .” 

[No Lawful Reason for Delay] 

When these principles and rules are applied 
to the facts revealed by the pleadings in the 
instant case, it is clear that no lawful reason 
has been shown by the respondents as to why 
the relator should not be admitted to the Col- 
lege of Law of the University of Florida on 
the same basis as any white student. As we 
have heretofore stated, the fact, averred in 
the amended return of the respondent, that the 
State of Florida maintains a Law College ex- 
clusively for Negroes at the Florida Agricultural 
and Mechanical University to which the relator 
has been offered admittance, fails to present, 
under Brown v. Board of Education, a valid 
defense to the action. The second defense pre- 
sented by the respondents, that the relator is 
now more than 48 years of age and, conse- 
quently, “the adverse psychological effect of 
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segregation on Negro children on which the 
case of Brown v. Board of Education, supra, 
rested would have no application to the peti- 
tioner who is a college graduate and 48 years 
of age,” does not, in our opinion, present a 
valid defense to the action. 

The third defense presented by the respond- 
ents is that “the admission of students of the 
Negro race to the University of Florida; as well 
as to other institutions of higher learning es- 
tablished for white students only, presents 
grave and serious problems affecting the wel- 
fare of all students and the institutions them- 
selves and will require numerous adjustments 
and changes at the institutions of higher learn- 
ing; and respondents cannot satisfactorily make 
the necessary changes and adjustments until all 
questions as to time and manner of establish- 
ing the new order shall have been decided on. 
the further consideration by the United States 
Supreme Court .. .” (Emphasis supplied. ) 

In respect to this defense, it must be noted 
that on May 31, 1955, which was more than six 
months after the respondents had filed their 
amended return, the Supreme Court of the 
United States rendered its opinion and judg- 
ment “establishing the new order” to which the 
respondents refer in their amended return. And 
in the establishment of the “new order” it spe- 
cifically stated that “at stake is the personal, 
interest of the plaintiffs in admission to public 
schools as soon as practicable on a non-dis- 
criminatory basis;” and that the effectuation of 
this interest “may call for elimination of a 
variety of obstacles in making the transition to 
school systems operated in accordance with the 
Constitutional principles set forth in [the] May 
17, 1954 decision.” It also said that while the 
courts “may properly take into account the 
public interest in the elimination of such ob- 
stacles in a systematic and effective manner .. . 
The vitality of these constitutional principles 
eannot be allowed to yield simply because of 


disagreements with them... 
[Time for Adjustments] 


Undoubtedly certain adjustments will have 
to be made by the respondents to accommodate 
the desires of the relator to attend the College 
of Law of the University of Florida. But it is 
impossible for us to believe, when we confine, 
as we must, our consideration of the issues to 
the case made by the pleadings, that these ad- 
justments will be of such a major nature that 
the constitutional right of the relator to attend 
the schoo] of his choice should be denied at 
this time simply because of the inconveniences 
that may be suffered by the respondents in 
eliminating the administrative obstacles that 
now prevent his attendance. 

I am of the opinion, therefore, that the 
amended return of the respondents fails to pre- 
sent any valid defense to the allegations of the 
amended petition and that consequently a per- 
emptory writ in favor of the relator should be 
issued commanding the respondents to consider 
the application of the relator for admission to 
the College of Law of the University of Florida 
on precisely the same basis that the respondents 
would consider the application of a white per- 
son, and that if, upon this basis, the relator is 
found to have the necessary qualifications for 
admission, he should be admitted to the Col- 
lege of Law of the University of Florida under 
the same rules and regulations, and upon the 
same conditions, that a white person would be 
admitted. 

THOMAS, J. 

In view of the decision of the Supreme Court 
of the United States cited in the mandate of 
that court issued in this case, I think this court 
has no alternative but to grant the motion for 
a peremptory writ notwithstanding the answer 
so I concur in the conclusion of Sebring, J. that 
such should be the disposition of this contro- 
versy now. 
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EDUCATION 
Colleges and Universities—Louisiana 


COURTS 


BOARD OF SUPERVISORS OF LOUISIANA STATE UNIVERSITY and Agricultural and 
Mechanical College et al. v. Alexander P. TUREAUD, Jr., a Minor, by Alexander P. Tureaud, 


Sr., his father and next friend. 


United States Court of Appeals, Fifth Circuit, August 23, 1955, 225 F.2d 434. 


SUMMARY: On remand from the United States Supreme Court (see the SUPREME COURT 
Section) the Court of Appeals for the Fifth Circuit, with one judge dissenting and one con- 
curring specially, affirmed a decision of a United States District Court which had enjoined 
officials of Louisiana State University from refusing admission to a Negro. 


Before RIVES and CAMERON, Circuit Judges, and DAWKINS, District Judge. 


RIVES, Circuit Judge. 

As in the Delaware case, Gebhart v. Belton, 
1954, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 878; 
(Brown v. Board of Education), 349 U.S. 294, 
75 S.Ct. 758; this case was based on the so- 
called “separate but equal” doctrine announced 
in Plessy v. Ferguson, 163 U.S. 587, 16 S.Ct. 
1138, 41 L.Ed. 256. The district court treated 
the case as if it presented only fact issues in- 
volving no necessity for deciding the constitu- 
tionality of any provision of Louisiana law. 
Tureaud v. Board of Supervisors, etc., D.C., 
116 F.Supp. 248. On first appeal, the majority 
of this Court, one judge dissenting, held that 
the district judge was without jurisdiction to 
hear and determine the application for injunc- 
tion, and that a three judge court was required 
under Section 2281 of Title 28, United States 
Code. Board of Supervisors, etc. v. Tureaud, 5 
Cir., 207 F.2d 807. The Supreme Court granted 
certiorari, vacated the judgment of this Court, 
and remanded the case to this Court for con- 
sideration in the light of the Segregation Cases 
decided May 17, 1954, Brown v. Board of Edu- 
cation, etc., 847 U.S. 488, 74 S.Ct. 686, 98 L.Ed. 
878, and conditions that now prevail, 347 U.S. 
971, 74 S.Ct. 784, 98 L.Ed. 1112; thereby, we 
think, necessarily holding that the matters for 
consideration and decision were within the 
jurisdiction of this Court and of the one-judge 
district court from which it came. This Court, 
therefore, remanded the case to the district 
court for consideration in the light of the Seg- 
regation Cases and conditions that now prevail. 
Though appellants insist otherwise in brief, the 
record does not disclose that upon remand any 
additional evidence was offered. The district 
court having theretofore made full findings of 
fact and conclusions of law, 116 F.Supp. 248, 
again restrained and enjoined the respondents, 
appellants, “pending the determination of this 


action, from refusing on account of race or 
color to admit the plaintiffs, and any other 
Negro citizen of the state similarly qualified 
and situated, to the Junior Division of Louisi- 
ana State University and Agricultural and Me- 
chanical College for the purpose of pursuing 
the combined arts and sciences and law course 
offered by the University.” 

In Gebhart v. Belton, supra [847 U.S. 483, 
74 S.Ct. 688], the Supreme Court of the United 
States affirmed the judgment of the Supreme 
Court of Delaware based on the old so-called 
“separate but equal” doctrine. Under that pre- 
cedent, we cannot do otherwise here. 

We have carefully reviewed the questions of 
procedure and of fact raised by appellants, and 
in our opinion none of those questions have 
merit, nor require discussion. The judgment is 
therefore 

Affirmed. 

CAMERON, Circuit Judge. 

I dissent. 

RIVES, Circuit Judge. 

I specially concur. 

RIVES, Circuit Judge (specially concurring ). 

I would speak briefly, for myself alone, in 
addition to the short opinion of the Court orig- 
inally prepared by me as a “Per Curiam”. 

I do not understand that the district court 
had to begin anew as if its judgment had been 
reversed and the cause remanded. The Supreme 
Court vacated the judgment of this Court, not 
that of the district court. We simply remanded 
the case to the district court for consideration 
in the light of the segregation cases and condi- 
tions that now prevail. The district court had 
already conducted a full hearing at which all 
of the evidence offered by either party had been 
received, and thereafter the court had made 
complete, and even elaborate, findings of fact 
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and conclusions of law. See 116 F.Supp. 248. 
It is not my understanding that all of that had 
to be repeated. 


[Three-Judge Court] 


As to whether a three-judge district court was 
required, my views were expressed in a dissent- 
ing opinion on the first appeal in this case, 207 
F.2d 810, et seq. As there shown, a three- 
judge court is authorized only when the claim 
of unconstitutionality presents a substantial 
federal question. It has long been settled that 
a question of constitutionality may be plainly 
unsubstantial “because ‘its unsoundness so clear- 
ly results from the previous decisions of this 
court as to foreclose the subject and leave no 
room for the inference that the question sought 
to be raised can be the subject of controversy.’ 
Levering & Garrigues Co. v. Morrin, supra [289 
U.S. 108, 105]; 53 S.Ct. 549; Hannis Distilling 
Co. v. Baltimore, 216 U.S. 285, 288, 30 S.Ct. 
$26, 54 L.Ed. 482; McGilvra v. Ross, 215 U‘S. 
70, 80, 80 S.Ct. 27, 54 L.Ed. 95.” Ex Parte 
Poresky, 290 U.S. 30, 32, 54 S.Ct. 3, 4, 78 L.Ed. 
152. A federal question may become unsub- 
stantial by virtue of an intervening Supreme 
Court decision, California Water Service Co. 
v. Redding, 304 U.S. 252, 255, 58 S.Ct. 865, 
82 L.Ed. 1323. The Supreme Court has now 
made its meaning unmistakably clear that it 
had declared “the fundamental principle that 
racial discrimination in public education is un- 
constitutional,” and that, “All provisions of fed- 
eral, state, or local law requiring or permitting 
such discrimination must yield to this principle.” 
Brown v. Board of Education, 349 U.S. 294, 
298, 75 S.Ct. 758, 755. After that decision, 
coupled with the earlier opinion that, “Separate 
educational facilities are inherently unequal”, 
Gebhart v. Belton, 347 U.S. 485, 74 S.Ct. 692, 
it seems to me that no substantial federal ques- 
tion is presented as to the unconstitutionality 
of the provision of the Louisiana State Consti- 
tution reading: 

“Separate free public schools shall be 
maintained for the education of white and 
colored children between the ages of six 
and eighteen years.” 

The Supreme Court has already passed on 
the question. The federal question presented 
is no longer “one which requires analysis and 
exposition for its decision,” and it is therefore 
frivolous. Milheim: v. Moffat Tunnel District, 
262 U.S. 710, 716, 45 S.Ct. 694, 696, 67 L.Ed. 
1194. 


[Conditions that Now Prevail] 


The meaning of the general expression, “con- 
ditions that now prevail” is made more explicit, 
I think, by the subsequent opinion of the Su- 
preme Court formulating the decrees in the 
Segregation Cases. Brown v. Board of Educa- 
tion, 349 U.S. 294, 299, 300, 301, 75 S.Ct. 753. 
“Conditions that now prevail” are well known 
in a general way, and certainly there is no pre- 
sumption that judges are less informed than 
other persons. The Supreme Court did not re- 
quire that testimony be taken in all cases as to 
such conditions. Hearings of such breadth could 
well become interminable. A large measure of 
discretion, coupled with recognition of judicial 
knowledge, must be vested in the district judge. 

The doctrine of “separate but equal” was 
displaced because the Supreme Court held that, 
“Separate educational facilities are inherently 
unequal.” 347 U.S. 495, 74 S.Ct. 688. If such 
facilities are actually unequal in other ways 
in addition to being separate, then we judicially 
know, certainly in the case of a college as dis- 
tinguished from the grade public schools, that 
there are no “conditions that now prevail” which 
would authorize denying equal opportunities 
to all students, regardless of race. Otherwise 
to construe the meaning of the term would be 
to hold that the Supreme Court placed obstacles 
in the path of Negro students in addition to 
those they already faced under the “separate 
but equal” doctrine, that it turned the clock 
backward instead of forward. I think that the 
judgment of the district court was right. 


[Dissenting Opinion] 


CAMERON, Circuit Judge (dissenting). 

I think the judgment of the District Court 
should be reversed because it failed to obey 
the mandate of this court and the Supreme 
Court, because it failed to enter Findings of 
Fact and Conclusions of Law, and failed to 
require appellee to clarify his position so that 
the question of a Three-Judge Court could be 
intelligently passed upon. 


I. 

(a) One week after it had rendered its deci- 
sion in the Segregation Cases! the Supreme 
Court entered a memorandum opinion? in the 
form of a judgment in the case now before us 
reading as follows:* 


1. Brown v. Board of Education, May 17, 1954, 347 
U.S. 488, 74 S.Ct. 686, 98 L.Ed. 873. 

2. 347 U.S. 971, 74 S.Ct. 784, 98 L.Ed, 1112. 

8. The District Court, through one judge, had, Sep- 
tember 11, 1953, 116 F.Supp, 248, rendered an 
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“On petition for writ of certiorari to the 
United States Court of Appeals for the Fifth 
Circuit. Per Curiam: The petitions for writs 
of certiorari are granted. The judgments are 
vacated and the cases are remanded for con- 
sideration in the light of the Segregation Cases 
decided May 17, 1954, Brown v. Board of Edu- 
cation [3849 U.S. at page] 483 [74 S.Ct. 686] 
and conditions that now prevail.”+ 

The mandate from the Supreme Court of this 
court contained the same language as the judg- 
ment of the Supreme Court. After reciting the 
vacation of the judgment therefore entered by 
this court, the mandate contained these words: 

“And it is further ordered that this cause 
be and same is hereby remanded to the 

United States Court of Appeals for the 

Fifth Circuit for consideration in the light 

of the Segregation Cases decided May 17,- 

1954, Brown v. Board of Education, etc., 

and conditions that now prevail.” 

This court thereupon remanded the case to the 
District Court, using the identical langauge in 
the mandate. 

[Not Immediate Admission] 

The District Court, properly constituted®, was 
therefore, “commanded” to consider the case 
sent back to it “in the light of * * * conditions 
that now prevail”. The District Court did not 
comply with that mandate, but ignored it. That 
Court merely heard the legal argument on the 
motion to reinstate the injunction, addressed 
obviously to the number of judges which should 
constitute the court, took it under advisement 
and sustained it without receiving or consider- 
ing any evidence at all. 

The majority opinion seems to sanction that 
procedure, citing the Gebhart case® as the basis 
~~ opinion and entered judgment granting a prelimi- 

nary injunction requiring the Board of Supervisors 
of Louisiana State University and Agricultural and 
Mechanical College to admit plaintiff and members 
of his class to the Junior Department of said uni- 
versity. [The brief refers to appellee in the sin- 

lar and we will do likewise.] We had, on Oc- 
tober 28, 1958, 207 F.2d 807, reversed on the 
grovnd that the case was one for a three-judge 
court and the single ju~ge had acted without juris- 
diction. After staying sur mandate, 346 U.S. 881, 
74 S.Ct. 148, 98 L.Ed. 888, the Supreme Court 
granted certiorari and entered the judgment above 
quoted, 

4. Here and elsewhere in this opinion the emphasis 
is supplied by us unless otherwise noted. 

5. The question of whether the case was one for one 
judge or three judges is discussed under Part III 
intra. 

6. Gebhart v. Belton, 1954, 347 U.S. 488, 74 S.Ct. 
686, 98 L.Ed. 878; 348 U.S. 886, 75 S.Ct. 210, one 


of the “Segregation Cases” embraced in the deci- 
sions of May 14, 1954 and May 31, 1955. 
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therefor. i cannot follow that reasoning. If the 
Supreme Court had intended that appellee 
should be admitted to L.S.U.7 without further 
hearing, it would logically have reversed our 
judgment and entered an order reinstating the 
judgment of the District Court which had ord- 
ered such admission. 

But it did not do that. Instead, it ordered a 
consideration of appellee’s case “in the light of 
conditions that now prevail”. To approve what 
the court below did is to treat that language 
as if it had not been used. That could be done 
only upon the assumption that the most vital 
provision in the Supreme Court’s order was the 
product of inadvertence. Since we used the 
same words in our mandate to the court below 
we would convict this court also of inserting 
words in a solemn legal document which were 
entirely devoid of meaning or significance. 

(b) The motion to reinstate the preliminary 
injunction did not assign any grounds and did 
not attach any affidavits or refer to any testi- 
mony which had been or was being served 
under the Rules of Procedure, 28 U.S.C., and 
contained only this language: “Plaintiff * * * 
moves the court to reinstate its temporary or 
preliminary injunction issued herein against the 
defendants on September 11, 1953.” 

The defendants (appellants) filed an elabo- 
rate opposition to the granting of the motion, 
and the parties proceeded to argue it without 
any testimony at all, and the court entered an 
order reinstating the preliminary injunction in 
these words: 

“This cause came on at a former date to 
be heard on the motion of the plaintiff to 
reinstate the preliminary injunction issued 
herein on September 11, 1953, and was 
argued by counsel for the respective par- 
ties and submitted, when the court took 
time to consider; 

“Now, on due consideration thereof, it is 
ordered by the court that the motion of 
the plaintiff to reinstate the preliminary in- 
junction issued herein on September 11, 
1953 be and the same is hereby granted.” 

It is clear that the District Court did not hear 
any evidence and did not give consideration to, 
or make any finding in response to, the order 
and mandate of the Supreme Court and the 
mandate of this Court that it consider the case 
in the light of “conditions that now prevail”. 


7. The correct name is Louisiana State University and 
Agricultural and Mechanical College but the ab- 
breviation is used throughout this opinion. 
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The majority opinion mentions that the record 
does not reflect the appellants introduced any 
evidence on the motion before the District 
Court. Through their counsel they stated in 
their briefs and in oral argument before this 
court that they offered to introduce evidence 
and asked to be permitted the opportunity to 
introduce evidence on that subject. This state- 
ment was not denied by appellee, and there is 
no reason that it should be questioned. The 
fact is that the handling of the case by the Dis- 
trict Court shows that it was handled as if a 
matter of law only was involved, no reporter 
was present, and none of the proceedings were 
taken down or transcribed. It is not conceived 
that the District Court could escape the duty 
to consider “conditions that now prevail” on so 
technical a ground as that mentioned in the 
majority opinion. The order of the Supreme 
Court and its mandate made it clear that it 
was introducing an entirely new ingredient into 
the case and was commanding that the District 
Court consider evidence with respect to it. The 
District Court had no jurisdiction to dispose of 
the case in any manner except in strict obedi- 
ence to the command of the Supreme Court and 
of this court.’ 


[Federal Procedure] 


Moreover, the position taken in the majority 
opinion which implies that appellants should 
not be heard because they failed to introduce 
evidence before the District Court cannot find 
support in the Rules of Procedure. If the case 
is to be considered on so technical a basis, it 
is clear that the appellants were never called 
upon to introduce any proof because appellee, 
whose motion was under consideration, had 
introduced none.® 

Appellee was required by Rule 7(b) (1) 
F.R.C.P. to serve and file a “motion which * * * 
shall state with particularity the grounds there- 
for”. The Rules further provide’ that no pre- 


8. “Mandates * * * communicate the decisions and 
directions of the appellate court to the trial court 
and reinvest it with jurisdiction.” 5 C.J.S., Appeal 
and Error, § 1958, p. 1487. “It is the duty of the 
lower court, on the remand of the cause, to comply 
with the mandate of the appellate court and to 
obey the directions therein, without variation * *.” 
Id., § 1966, p. 1512. And see: In re Sanford Fork 
& Tool Co., 160 U.S. 247, 16 S.Ct. 291, 40 L.Ed. 
414; Litchfield v. R. R. Co., 7 Wall. 270, 74 U.S. 
270, 272, 19 L.Ed. 150; F. C. C. v. Pottsville 
Broadcasting Co., 309 U.S. 134, 140, 60 S.Ct. 487, 
84 L.Ed. 656; Illinois Bell Tel. Co. v. Slattery, 7 
Cir., 1989, 102 F.2d 58. 

9. Cf. Authorities in Note 35 infra. 

10. 65(a). 


liminary injunction shall be issued without no- 
tice, and that affidavits shall be served five 
days before the hearing if the motion is to be 
heard upon affidavits’. Finally, the District 
Court was forbidden to issue this interlocutory 
injunction without setting forth the grounds 
thereof:12 “* * * and in granting or refusing 
interlocutory injunctions the court shall similarly 
set forth the findings of fact and conclusions of 
law which constitute the grounds of its action”. 

The District Court, therefore, committed clear 
error in failing to follow the mandate which 
alone gave it jurisdiction, in failing to hear 
evidence on “conditions that now prevail”, and 
in failing to obey the strict requirements of the 
statute that findings of fact and conclusions of 
law be set forth as the grounds for issuance of 
a preliminary injunction. This last error will be 
discussed further in IV, infra. 


II. 


The meaning and import of the Supreme 
Court’s language commanding that the case 
be “considered * * * in the light * * * of 
conditions now prevailing” is made manifest 
by the actions taken and the language used 
in the Segregation Cases. 

After contrasting the development of public 
education generally in the North and the South 
at the time the Fourteenth Amendment became 
effective, and pointing out that “in the South, 
the movement toward free common schools, 
supported by general taxation, had not yet taken 
hold. Education of white children was largely 
in the hands of private groups. Education of 
Negroes was almost nonexistent, and prac- 
tically all of the race were illiterate. In fact, 
any education of Negroes was forbidden by law 
in some states”, the Supreme Court, in its 
original decision in the Segregation Cases,1® 
stated this: 

“Because these are class actions, because 
of the wide applicability of this decision, 
and because of the great variety of local 
conditions, the formulation of decrees in 
these cases presents problems of consider- 
able complexity. * * * In order that we 
may have the full assistance of the parties 
in formulating decrees, the cases will be 
restored to the docket, and the parties are 
requested to present further argument on 
Questions 4 and 5 previously propounded 


1l. Rule 6(d) and cf. Rule 43(e). 

12. Rule 52(a) F.R.C.P. 

13. Brown v. Board of Education of Topeka, 1954, 347 
U.S, 483, 489, 490, 495, 74 S.Ct. 686, 689. 














by the Court for the reargument this term. 
* * © The attorneys general of the states 
requiring or permitting segregation in pub- 
lic education will also be permitted to 
appear amici curiae * * *.”14 


At the expiration of a year and two weeks 
the Supreme Court rendered its second opinion!® 
ordering that the courts which originally heard 
the cases should be given the responsibility of 
carrying out the principles enunciated. Here 
we bring together excerpts from the opinion:1* 

“Because these cases arose under different 
local conditions and their disposition will 
involve a variety of local problems, we 
requested further argument on the question 
of relief. ° ° * 

“Full implementation of these constitu- 
tional principles may require solutions of 
varied local school problems. School au- 
thorities have the primary responsibility for 
elucidating, assessing, and solving these 
problems * * *, Because of their proximity 
to local conditions and the possible need 
for further hearings, the courts which orig- 
inally heard these cases can best perform 
this judicial appraisal. Accordingly, we be- 
lieve it appropriate to remand the cases to 
those courts. 

“In fashioning and effectuating the de- 
crees, the courts will be guided by equitable 
principles. Traditionally, equity has been 
characterized by a practical flexibility in 
shaping its remedies and by a facility for 
adjusting and reconciling public and pri- 
vate needs. These cases call for the exercise 
of these traditional attributes of equity 
power.” 349 U.S. at pages 298, 299-303, 
75 S.Ct. at pages 755, 756. 


Those cases and the opinions written in them 


14, These excerpts are taken from those questions 4 
and 5, 347 U.S. at pages 495-496, 74 S.Ct. at page 
692: “‘(a) would a decree necessarily follow pro- 
viding that, within the limits set by normal geo- 
graphic school districting, Negro children should 
forthwith be admitted to schools of their choice, or 

““(b) may this court, in the exercise of its equity 
powers, permit an effective gradual adjustment 
to be brought about from existing segregated sys- 
tems. to a system not based on color distinctions? 

“*5. (d) should this Court remand to the courts 
of first instance with directions to frame decrees in 
these cases, and if so what general directions should 
the decrees of this Court include and what pro- 
cedures should the courts of first instance follow in 
arriving at the specific terms of more detailed de- 
crees?”” 

15. Brown v. Board of Education, 349 U.S. 294, 75 
S.Ct. 758. 5 

16. 849 U.S. at pages 298-800, 75 S.Ct. 755-756. 
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are binding upon the parties to them under the 
factual situations ‘involved. They deal with 
applicants for admission to graded schools, ele- 
mentary and high. The principles enunciated, 
however, give guidance to other courts dealing 
with other cases. It was the duty of the court 
below to deal with this case in the light of the 
principles stated in these opinions as they 
clarified and made manifest the provisions of 
the mandate directing consideration by the 
court below of conditions now prevailing. 


[Further Hearing] 


It is clear that the court below was required 
to hold a hearing and ascertain the conditions 
“now prevailing.” It was not enough that the 
facilities provided for plaintiff, a Negro youth, 
were not equal to those provided for white 
people. There must be a further hearing to 
ascertain the impact of a decree upon plain- 
tiffs rights, upon the situation now maintaining 
at the school he was attending at the time his 
suit was instituted, upon L. S. U., and upon the 
interests of the public generally. The holding 
of a proper balance between all of these rights 
and interests called for judicial statesmanship 
of the highest order. To fail to respond to that 
call amounted to an abandonment of the judicial 
function.!7 

It is not sufficient to say that this case arose 
under the “old so-called ‘separate but equal’ 
doctrine”. So did State ex rel. Hawkins v. Board 
of Control of Florida,’* but the Supreme Court 
entered the same order in that case requiring 
a hearing on conditions then prevailing. More- 
over, Muir v. Louisville Park Theatrical Asso- 
ciation!® involved whether Negroes should be 
admitted to theatrical performances in a public 
park. The Supreme Court sent that case back 
for consideration of the same “conditions as 
they now prevail”. 

It is clear, therefore, that the purpose of the 
Supreme Court thus specified requires that 
every case involving segregation shall include 
as one of the questions presented for decision 
“conditions prevailing” at the time of its hear- 
ing as they relate to the plaintiff and his rights, 


17. Cf. McClellan v. Carland, 217 U.S. 268, 281, 30 
S.Ct. 501, 54 L.Ed. 762; Meredith v, Winterhaven, 
320 U.S, 228, 64 S.Ct. 7, 88 L.Ed. 9, reversing 
same case, 5 Cir., 1948, 184 F.2d 202, and Mary- 
land Cas. Co. v. Glassell, 5 Cir., 1946, 156 F.2d 
519 


18. State ex rel. Hawkins v. Board of Control of Flo- 
rida, Fla., 47 So.2d 608, Id., Fla., 53 So.2d 116, 
Id., Fla., 60 So.2d 162. 

. 6 Cir., 1953, 202 F.2d 275. 
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the schools and their problems, and the public 
and its welfare.”° 

It is further clear that the performance of 
this important function, the striking of this 
delicate balance, was deliberately committed 
to courts in the respective localities, acquainted 
with local conditions, and alive and responsive 
to local problems and sentiment. Having given 
long consideration to the other suggested meth- 
ods, the Supreme Court selected the course 
best suited to a sane resolution of the complex 
problems involved and committed the effectua- 
tion of the policies announced to the benign 
aegis of local action.*! The District Court here 
made no effort to apply those teachings of the 
Supreme Court or to carry out the mandate of 
this court. It was commanded to give that 
consideration, and it failed to do so, and it 
committed error in a matter of very great 
importance. 

Il. 


(a) We are next confronted with the ques- 
tion whether the court below erred in refusing 
to convene a Three-Judge Court pursuant to 
the decision of the case by this court on former 
appeal and the mandate requiring such action.*? 
The majority thinks that the court below prop- 
erly heard the case, without calling in two other 
judges, on the ground that this litigation does 
not involve the construction of the Constitution 
or any statute of the State of Louisiana, but 
merely the action of a Board proceeding with- 
out reliance upon the sanction of any statute. 

If this record made that clear, I would agree 
with the majority position on this point. The 


20. As illustrative of this are the actions taken in the 
South Carolina and Virginia cases remanded to the 
respective courts in the Segregation Cases, 349 U.S. 
294, 75 S.Ct. 753. No. 2, Briggs, et al. v. Elliott et 
al. was remanded to the District Court for the East- 
ern District of South Carolina, and No. 3, Davis, et 
al. v. School Board of Prince Edward County, Va., 
was remanded to the District Court for the Eastern 
District of Virginia, both with instructions to admit 
Plaintiffs to the schools from which they had been 
respectively excluded. In each instance a Three- 
Judge Court heard evidence and postponed their 
admission because of the other factors involved. 

21. Compare the language quoted by Mr. Justice Black 
in Burford v. Sun Oil Co., 1943, 319 U.S, 315, 332, 
63 S.Ct. 1098, 1106, 87 L.Ed, 1424: “ ‘Few public 
interests have a higher claim upon the discretion 
of a federal chancellor than the avoidance of need- 
less friction with state policies, ° * *. These cases 
reflect a doctrine of absention appropriate to our 
federal system * * ° because of “scrupulous regard 
for the rightful independence of the state govern- 
ments” and for the smooth working of the federal 
judiciary * * *,’” 

22. Board of Supervisors, etc, v. Tureaud, 5 Cir., 207 

F.2d 807. 


statute** creating Three-Judge Courts applies, 
under its terms, only to intervention by a federal 
court in state affairs where the state official 
claims to be acting in obedience to the state 
constitution or statutes. But that statute makes 
it crystal clear that an injunction issued by a 
federal court in derogation of the statute is 
void and, therefore unenforceable. “An inter- 
locutory or permanent injunction * * * restrain- 
ing the action of any officer of such State in 
the enforcement or execution of such statute 
* * ® shall not be granted by any district court 
or judge thereof upon the ground of the uncon- 
stitutionality of such statute * * *.” 

A proper safeguarding of the rights of the 
states requires that the present proceedings be 
examined carefully to determine whether the 
factors embraced within the statutory provi- 
sions are present here. Unfortunately the rec- 
ord does not disclose with accuracy the true 
situation with respect to that crucial point. 
Appellee has taken the position at times that 
the action is one to restrain enforcement of the 
Louisiana Constitution, and at other times has 
taken the opposite position. If the action does 
assail steps taken by the state officials of Lou- 
isiana, acting under color of authority of its 
Constitution or statutes, it is too clear for argu- 
ment that a Three-Judge Court must be con- 
vened and that any injunction sought to be 
issued without that protection to the rights of 
the states would be a complete nullity. 

The Supreme Court confirmed that the statute 
meant what it said in Stratton v. St. Louis 
Southwestern Railway Co., 1930, 282 U.S. 10, 
14-15, 51 S.Ct. 8, 9, 75 L.Ed. 135: 

“The decisions of this Court require the 
following conclusions as to the purpose 
and effect of the statute. 

“e @ © By the statute * * *, the Congress 
sought to make interference by interlocu- 
tory injunction with the enforcement of 
state legislation a matter for the adequate 
hearing and full deliberation which the 
presence of a court composed of three 
judges, as provided by the statute, was 
likely tosecure. * * * 

“e © © Tf an application for an inter- 
locutory injunction is made and pressed to 
restrain the enforcement of a state statute, or 
of an administrative order made pursuant to 
a state statute, upon the ground that such 
enforcement would be in violation of the 
Federal Constitution, a single judge has no 


3. 28 U.S.C.A. § 2281. 


to 
oo 
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jurisdiction to entertain a motion to dis- 
miss the bill on the merits. He is as much 
without power to dismiss the bill on the 
merits as he would be to grant either an 
interlocutory or a permanent injunction. 
sd * ” 


[Limitations on One-Judge Court] 


One of the cases cited in the foregoing opin- 
ion was a Louisiana case emphasizing the un- 
derlying purpose of the statute:?4 

“The legislation was enacted for the 
manifest purpose of taking away the power 
of a single United States judge, * * * to 
issue an interlocutory injunction against 
the execution of a state statute by a state 
officer or of an order of an administrative 
board of the state pursuant to a state stat- 
ute, on the ground of the federal uncon- 
stitutionality of the statute. Pending the 
application for an interlocutory injunction, 
a single judge may grant a restraining or- 
der to be enforced until the hearing of the 
application, but thereafter, so far as enjoin- 
ing the state officers, his power is exhausted. 
The wording of the section leaves no doubt 
that Congress was by provisions ex in- 
dustria seeking to make interference by 
interlocutory injunction from a federal court 
with the enforcement of state legislation 
regularly enacted and in course of execu- 
tion, a matter of the adequate hearing and 
the full deliberation which the presence of 
three judges, one of whom should be a 
Circuit Justice or Judge, was likely to se- 
cure. It was to prevent the improvident 
granting of such injunctions by a single 
judge, and the possible unnecessary con- 
flict between federal and state authority 
always to be deprecated.” 

After holding that a single judge was without 
power to affect the operation of the order of a 
Three-Judge Court by allowing bond or other- 
wise, the Supreme Court concluded the point 
with this language: 

“Arguments to show that the order only 
continued the status quo, that a disturbance 
of it will work irreparable injury and that 
the bond herein required secures all parties 
in interest are beside the point. This is a 
question of statutory power and jurisdic- 
tion, not one of judicial discretion or equit- 
able consideration.” 


24. Cumberland Telephone & Tel. Co. v. Louisiana 


Public Service Commission, 1922, 260° U.S. 212, 
216, 48 S.Ct. 75, 76, 67 L.Ed. 217. 


Appellees seek to justify the one-judge han- 
dling of the case by the court below under a 
series of cases not involving the enforcement of 
state constitutions or statutes or state policy 
at all. 

The Phillips case will be used to point out 
the inapplicability of all of these cases. There 
the Governor of Oklahoma had obtained an 
ex parte order from a state court restraining 
federal officials from proceeding with work 
under a federal statute. The Governor did not 
essay to act under any state statute. The lan- 
guage of the decision demonstrates that the 
case does not at all water down the doctrine 
of the Stratton and like cases supra: 

“It is a matter of history that this pro- 
cedural device was a means of protecting 
the increasing body of state legislation reg- 
ulating economic enterprise from invalida- 
tion by a conventional suit in equity * * °. 

“To bring this procedural device into 
play * * * requires a suit which seeks to 
interpose the Constitution against enforce- 
ment of a state policy, whether such policy 
is defined in a state constitution or in an 
ordinary statute or through the delegated 
legislation of an ‘administrative board or 
commission’. The crux of the business is 
a procedural protection against an improvi- 
dent state-wide doom by a federal court of 
a state's legislative policy. This was the aim 
of Congress and this is the reconciling prin- 
ciple of the cases. * * * 

“The special procedure [under 28 U.S. 
C.A. 2281] only attends ‘the application for’ 
an interlocutory injunction restraining en- 
forcement of a statute. In other words, the 
complainant must seek to forestall the de- 
mands of some general state policy, the 
validity of which he challenges. * * * What 
is here challenged is a single, unique ex- 
ercise of these prerogatives of his office.”** 
The Supreme Court, itself, pointed out the 

difference between the Stratton case and others 
like it and the Phillips case in the Query case, 
Query v. U. S.:?7 

25. Phillips v. United States, 1941, 312 U.S. 246, 61 

S.Ct. 480, 85 L.Ed. 800; Ex parte Buder, 271 

U.S. 461, 46 S.Ct. 557, 70 L.Ed. 1086; Jameson 

& Co. v. Morgenthau, 307 U.S. 171, 59 S.Ct. 804, 

83 L.Ed. 1189; Gully v. Interstate Natural Gas Co., 

292 U.S. 16, 54 S.Ct. 565, 78 L.Ed. 1088; California 

Water Service Co. v. Redding, 304 U.S.. 252, 58 

S.Ct. 865, 82 L.Ed. 1323. 

26. Disconnected excerpts taken from 312 U.S. at pages 


250-2538, 61 S.Ct. at pages 483-484. 
27. 316 U.S, 486, 490, 62 S.Ct. 1122, 1124, 86 L.Ed. 
1616. 
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“Here a substantial charge has been made 
that a state statute as applied to the com- 
plainants violates the Constitution. Under 
such circumstances we have held that re- 
lief in the form of an injunction can be 
afforded only by a three-judge court pursu- 
ant to Section 266 [now 28 U.S.C.A. 2281]. 
Stratton v. St. Louis S. W. Ry. Co., 282 
USS. 10, 51 S.Ct. 8, 75 L.Ed. 135; Ex parte 
Bransford, 310 U.S. 354, 361, 60 S.Ct. 947, 
951, 84 L.Ed. 1249. And this is not, like 
Phillips v. United States, 312 U.S. 246, 
61 S.Ct. 480, 85 L.Ed. 800, a case in which 
‘the state officials threatened to engage in 
conduct which state law could not reason- 
ably be construed to authorize.” 


As stated, appellee relies upon this line of 
cases holding that a District Judge may look 
to the complaint and ascertain whether the 
complaint charges substantially that the statute 
behind the officers’ action is unconstitutional; 
if the complaint fails to state a case of uncon- 
stitutionality, a federal question is not raised, 
and a single judge may dismiss the complaint. 
That is quite a different course of action from 
the one here invited where a single district 
judge is called upon to strike down a state 
statute as unconstitutional. He has no juris- 
diction to do that.”® 

(b) The law being thus plain, it remains but 
to test whether this action substantially involves 
an effort to prevent the enforcement by the 
Board of Supervisors of the Constitution or 
statutes of Louisiana. According to appellee's 
complaint, his argument before this court on 
the former appeal, and his argument on the 
present appeal, he does attack action by that 
Board as being under color of the Louisiana 
Constitution. Under the argument made by 
appellee in his Petition for Certiorari to the 
Supreme Court of the United States following 


28. In other words, a District Judge may say to him- 
self, “This complaint does not raise a substantial 
federal question and I will dismiss it.” But he may 
not say to himself, “These pleadings reflect that the 
State Official is claiming to act under a state sta- 
tute, but I can see that the state statute is uncon- 
stitutional and I will not honor his claim but will 
enjoin him from the threatened act.” There is no 
case hinting that the District Judge has any such 
power and it is unthinkable that state action should 
be subjected to such arrest and nullification by ev- 
ery single District Judge. Such is the teaching of 
such cases as Ex parte Metropolitan Water Co., 220 
U.S. 589, 31 S.Ct. 600, 55 L.Ed. 575; Ex parte 
Northern Pacific Ry. Co., 280 U.S. 142, 50 S.Ct. 
70, 74 L.Ed. 233; California Water Service Co. v. 
Redding, 304 U.S. 252, 58 S.Ct. 865, 82 L.Ed. 
1328, and others cited in the briefs. 


our former decision,?® and a portion of the oral 
argument presented in this hearing, appellee is 
making no such attack. Under those circum- 
stances it is likely that the factual situation 
can be stabilized and understood only if clari- 
fied at the hearing by the District Court. 
Ordinarily the averments of the complaint 
control what is involved in a civil action. “The 
existence of a substantial question of constitu- 
tionality must be determined by the allegations 
of the bill of complaint. Mosher v. Phoenix, 
287 U.S. 29, 30, 53 S.Ct. 67, 77, L.Ed. 148; 
Levering & Garrigues Co. v. Morrin, 289 U.S. 
103, 105, 53 S.Ct. 549, 550, 77 L.Ed. 1062.”%° 


[Louisiana Constitution] 


In the complaint appellee definitely avers 
that the appellants were acting under color 
of the Louisiana Constitution.*! The complaint, 
moreover, contains the definite charge that Title 
28, Section 2281 is invoked: “The jurisdiction 
of this court is also invoked under Title 28 
United States Code, Section 2281. This is an 
action for an interlocutory injunction and a 
permanent injunction restraining the action of 
officers of the State of Louisiana in the enforce- 
ment of statutes of the State of Louisiana * * *.” 

But the complaint also points out, as the 
constitutional provision under which the action 
is chviously brought, Article XII, Section 1 
of the Constitution of Louisiana of 1921, LSA, 
providing: “Separate free public schools shall 
be maintained for the education of white and 


29. 207 F.2d 807. 

380. Ex parte Poresky, 290 U.S. 30, 32, 54 S.Ct. 3, 4, 
78 L.Ed. 152. 

81. Here are portions of Paragraphs 8 and 138 of the 
complaint: 

“Defendant, Board of Supervisors of the Loui- 
siana State University and Agricultural and Me- 
chanical College, acting as an administrative board 
or commission of the State of Louisiana under sta- 
tutes of said State, jas made and established an 
order excluding, because of their race or color, 
plaintiff and all other Negroes otherwise qualified, 
residing in the State of Louisiana, from all colleges, 
and undergraduate divisions of the Louisiana State 
Univghy and Agricultural and Mechanical Col- 
ege. 

“Plaintiff is informed and believes, and therefore 
alleges upon information and belief, that but for 
the laws of the State of Louisiana set forth in para- 
graph 7 hereof, defendants would not have estab- 
lished and would not be enforcing or executing the 
order set forth in paragraph 8 hereof, and would 
not have pursued and would not be pursuing the 
policy, practice, custom and usage of denying his 
admission because of his race, and would not have 
deprived and would not continue to deprive plain- 
tif, and other Negroes similarly situated, of his 
or their rights secured by the Constitution and laws 
of the United States, and hereinbefore and herein- 
after more fully set forth.” 











colored children between the ages of six and 
eighteen years.” It is doubtful if the aver- 
ments of the complaint demonstrate clearly that 
this constitutional provision applies to appellee. 
Nevertheless, appellee manifestly contends from 
the outset that it did so apply, and resisted vig- 
orously the effort of appellants on the former 
appeal to induce this court to hold that, under 
the complaint, the provisions of 28 U.S.C.A. 
§ 2281 should be followed and a three-judge 
court convened for the hearing of the case. Of 
course, that is what we did hold on the former 
appeal.*? 


[Petition for Certiorari] 


After we had held that the court below 
committed error in not following the prayer 
of the complaint and organizing a three-judge 
court, appellee reversed his position in his Pe- 
tition for Certiorari to the Supreme Court. The 
entire burden of that petition and the argu- 
ment presented with it was that appellee had 
abandoned his claim as set forth in his com- 
plaint after the District Judge had held other- 
wise. Here is appellee’s attitude as taken before 
the Supreme Court of the United States in his 
Petition for Certiorari: 

“The District Judge, however, taking the 
view that a three judge court was not re- 
quired, ordered the case set down for hear- 
ing before him sitting alone. Petitioner 
abandoned his claim to a hearing before 
a specially constituted federal court as re- 
quired under Title 28 U.S.C., Section 2281, 
and proceeded without protest to a hearing 
on the motion for preliminary injunction. 
No proof tending to establish a claim of 
the unconstitutionality of segregation per 
se was submitted. Rather the evidence 
dealt solely with whether the educational 
opportunities, offerings and facilities at 
Southern University, the state supported 
institution of higher learning for Negroes, 
were equal or substantially equal to those 
available at Louisiana State University.” 
Appellee specified error in his Petition for 

Certiorari, claiming that this court had erred 
in holding that he “had not waived and aban- 
doned his right to a hearing before a District 
Court of three judges”. Within the ambit of 
that petition alone, the conclusion is inescapable 
that appellants had not acted pursuant to the 
Louisiana Constitution in denying appellee en- 
trance to L.S.U., and, therefore, a three-judge 


82. 207 F.2d 807. 
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court was not called for. 

But, under the inconsistent positions above 
outlined, we are not permitted to limit our 
consideration to the position taken by appellee 
in his Petition for Certiorari. Moreover, in his 
printed brief before this court in the present 
hearing, appellee argues that the decision of 
the lower court ought to be affirmed because 
he claims, in part, that the entire state policy 
as fixed by the Louisiana Constitution is in 
violation of the federal Constitution, and thus 
he brings himself squarely back under the pro- 
visions of 28 U.S.C.A. § 2281. This excerpt 
from his brief sets forth this attitude: “There 
is no longer any doubt that a state policy main- 
taining largely segregated public educational 
facilities is contrary to the constitutional man- 
date of the Fourteenth Amendment. * * * The 
Supreme Court has settled the question and the 
lower federal courts must now follow the Su- 
preme Court's formula.” That position is sought 
to be supported by the Phillips case and the 
other cases listed in Note 25 supra. 

It is not possible, therefore, to determine 
with any degree of certainty whether the plead- 
ings and the written statements of appellee do 
actually seek to stop by injunction state action 
on the part of appellants essaying to act under 
the protection of the Louisiana Constitution. 
We have recently given expression to the uni- 
versal rule that “‘cases are generally to be 
tried on the proofs rather than the pleadings’ ”,?* 
and this brings us to the error of the court 
below which pervades all the others—its failure 
to enter findings of fact and conclusions of law. 


IV. 


Rule 52(a) F.R.C.P. reads in part as follows: 
“In all actions tried upon the facts without a 
jury or with an advisory jury, the court shall 
find the facts specially and state separately its 
conclusions of law thereon and direct the entry 
of appropriate judgment; and in granting or re- 
fusing interlocutory injunctions the court shall 
similarly set forth the findings of fact and con- 
clusions of law which constitute the grounds 
of its action.” In granting the interlocutory in- 
junction which forms the subject of this appeal, 
the court below did not follow the plain re- 
quirements of that rule.** At the very least, 


88. Des Isles v. Evans, 5 Cir., 1952, 200 F.2d 614, 616. 
84. “It is of the highest importance to a proper review 
of the action ofa court in granting or ae a 
preliminary injunction that there should be fair 
compliance with Rule 52(a) of the Rules of Civil 
Procedure.” Mayo v. Lakeland Highlands Canning 
Co., 1940, 309 U.S. 310, 316, 60 S.Ct. 517, 520, 
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therefore, we should reverse its judgment and 

remand for compliance with this rule. 

The findings and conclusions of the court 
below would have to encompass all of the issues 
involved in the case as presented by the plead- 
ings. Our reversal on the former appeal was 
a general reversal, and the Supreme Court 
merely vacated that judgment. If the Supreme 
Court had thought that the District Court had 
nothing but the perfunctory duty of reinstating 
the injunction, it would have been simple to 
reverse our decision with directions that the 
judgment of the District Court be reinstated. 
But the Supreme Court did not do that. The 
entire case was sent back to this court and 
by us to the District Court, and it was the duty 
of that court to proceed to a full consideration 
of all issues, and to enter its findings and con- 
clusions on the entire case. We expressed the 
general rule in Roth v. Hyer, 5 Cir., 1944, 142 
F.2d 227, the eighth syllabus, reading thus: 

“Generally, when a case is reversed and 
remanded for further proceedings, it goes 
back to trial court on all issues as if former 
trial had not taken place, in absence of 
direction limiting new trial to particular 
issues.”$5 

84 L.Ed. 774. To ms same effect is me case, Shelby 

Oil & Gas Co. v. R. Comm. of Texas, 5 Cir., 

1942, 128 F.2d 334. "887. See also: Public Service 

Commission of Wisconsin v. Wisconsin Telephone 

Co., 1983, 289 U.S. 67, 69, 53 S.Ct. 514, 77 L.Ed. 

1086, and Bowles v. Russell Packing Co., 7 Cir., 

at F.2d 354, 355, 5 Moore, Par, 52.06[2], 

p. ‘ 

85. The rule is thus stated in 5 CJ.S., Appeal and 
Error, § 1991, p. 1554: “All issues n ee? con- 
sideration on the retrial must be proved b by evidence 
produced in that trial, for the evidence introduced 
upon the former trial is not a part of the record in 
the sense that it may be considered on the second 
trial = being offered in evidence; and a de- 


cision by the appellate court that the ‘proof made 
on the former trial of certain facts is sufficient to 


In the present situation, of course, there is 
all the greater reason for findings by the Dis- 
trict Court. The issue is a broader issue than 
when it was presented to the lower court be- 
fore. The District Court is now called upon to 
consider questions of policy as well as of law, 
to bring to bear upon the perplexing problems 
of this case the thinking and the point of view 
of the section where the court sits; and to enter 
a decree representing at once justice to appellee 
and justice to L. S. U. and preserving the wel- 
fare and best interests of all of the citizens of 
the section to which the controversy belongs. 

It may be that appellee will stand to the 
position he took in his Petition for Certiorari 
to the Supreme Court and upon which he got 
the case sent back, and may amend his pleadings 
so as to disavow authoritatively any attack upon 
action of state officers based upon constitutional 
mandate. Such a binding declaration would 
dispose of at least the one problem of the three- 
judge court, which, without it, must remain in 
the case. The trial court has ample powers to 
require appellee to state his position with certi- 
tude. 

Findings by the District Court are of unusual 
importance here also, because a new question 
of paramount importance is presented upon 
which the parties and the public generally are 
entitled to be enlightened and instructed. 

The majority pretermits all of these questions. 
To do so, in my opinion, is to disregard the 
mandate of the Supreme Court arid to fail to 
accept and perform the responsibility which is 
ours. I am compelled, therefore, to dissent. 

establish a particular issue does not do away with 
the necessity for reoffering the proof on those facts 
on the second trial * 

See also: United States v. Iriarte, 1 Cir., 1948, 166 


F.2d 800, and Commercial National Bank in Shreve- 
port v. Parsons, 5 Cir., 1944, 144 F.2d 231. 
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Colleges and Universities—Louisiana 


BOARD OF SUPERVISORS OF LOUISIANA STATE UNIVERSITY and Agricultural and Me- 
chanical College et al. v. Alexander P. TUREAUD, Jr., a Minor, by Alexander P. Tureaud, 


Sr., his father and next friend. 


United States Court of Appeals, Fifth Circuit, No. 15540, January 6, 1956. 


SUMMARY: Upon rehearing, the Court of Appeals, Fifth Circuit, one judge dissenting, re- 
affirmed its decision of August 23, 1955, set out above. Judge Cameron dissented on the 
ground that Tureaud had entered another college and the question had become moot, the 


facts not making out a class action. 
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Before HUTCHESON, Chief Judge, and BORAH, RIVES, TUTTLE, CAMERON, JONES and 


BROWN, Circuit Judges. 


PER CURIAM: 

On August 23, 1955, a division of this court 
composed of Judges Rives and Cameron, Circuit 
Judges, and Dawkins, District Judge, Judge 
Cameron dissenting, affirmed the order of the 
district court entered March 30, 1955,1 reinstat- 
ing the preliminary injunction theretofore is- 
sued on Sept. 11, 1953. 

Upon appellant’s petition for rehearing, how- 
ever, the court, on October 26th, Judge Rives 
dissenting, entered an order? granting a re- 
hearing and setting aside the August 23rd 
order. 

On November 8, 1955, the full court ordered 
that “The cause be, and it is hereby, submitted 
to the court en banc, on the record and briefs 
now on file and such additional briefs as may 
be filed, without oral argument”. 

Thereafter, the parties having filed supple- 
mental briefs and the court, having become 
fully advised in the premises, has concluded: 
that, for the reasons stated in the majority and 
concurring opinions of the court dated August 
23, 1955,? the court correctly decided that the 
order appealed from should be affirmed, and 
that for the same reasons the majority, in its 
opinion and order of October 26, 1955, setting 
aside the order of affirmance, erred. 

The order of October 26, 1955 is, therefore, 
VACATED and SET ASIDE, and the order of 
August 28, 1955, is hereby and herewith RE- 


te “This cause came on at a former day to be heard 
on the motion of the plaintiff to reinstate the pre- 
liminary injunction issued herein on Sept. 11, 1953, 
and was ps ai se counsel for the respective par- 
ties and submitted when the Court took time to 
consider. 

“Now, on due consideration thereof 

“IT IS ORDERED by the Court that the mo- 
tion of the plaintiff to reinstate the preliminary 
injunction issued herein on Sept. 11, 1953 be, and 
the same is hereby, GRANTED.” 

2. “It is ordered by the Court that the petition for 
rehearing filed by appellants in this cause on Sep- 
tember 21, 1955, be, and the same is hereby 
granted; 

It is further ordered that the judgment of this 
court, entered on August 23, 1955, whereby the 
judgment of the United States District Court for 
the Eastern District of Louisiana was affirmed, be 
and the same is hereby, set aside.” 

“Per Curiam”. 
“Rives, Circuit Judge, Dissenting.” 
“Cameron, Circuit Judge, Specially concurring.” 
Dated Oct. 26, 1955. 

8. Bd. of Supervisors of Louisiana State University 
and Agricultural and Mechanical College, et al vs. 
Alexander P. Tureaud, Jr., a Minor by Alexander 
P. Tureaud, Sr., his father and next friend, 225 
Fed.(2) 484-5 and 446-7. 


INSTATED and made the judgment of this 
court, and the cause is REMANDED to the dis- 
trict court for further and not inconsistent pro- 
ceedings including its disposition on the merits. 
[Dissent] 


CAMERON, Circuit Judge, DISSENTING: 

The supplemental briefs filed by attorneys 
for the litigants upon the rehearing before the 
Court en banc have revealed that the case has 
become moot and should be dismissed. Appel- 
lee, Alexander Pierre Tureaud, Jr., asked for 
and obtained in the District Court an order en- 
joining appellants, “from refusing on account 
of race or color to admit the plaintiff * * * to 
the Junior Division of Louisiana State Univer- 
sity and Agricultural and Mechanical College 
for the purpose of pursuing the combined arts 
and sciences and law course offered by that uni- 
versity” [emphasis supplied]. This order was 
entered September 11, 1953, and the one now 
before us for review entered March 30, 1955 
merely reinstated it. 

The unchallenged showing now made before 
us is that appellee made written application 
for admission to L.S.U. for the summer session 
beginning June 6, 1955 to pursue work leading 
to a major in education. The registrar advised 
him that the court order limited his enrollment 
to the combination Liberal Arts-Law curricu- 
lum. At the beginning of the fall semester, 1955, 
appellee, accompanied by his father and next 
friend, went back to L.S.U. and the registrar 
and the dean of the College of Arts and Sci- 
ences worked out for him a program of studies 
in this curriculum. Appellee was advised that 
the order of court under which he was seeking 
admission did not admit him to undergraduate 
work in the College of Education. He and his 
father departed, taking entrance application 
blanks with them, and promising to advise 
within a day or two whether appellee would 
enroll in the Liberal Arts-Law course as cov- 
ered by the injunction. But they did not return. 
Appellee instead enrolled in the College of Ed- 
ucation in Xavier University and has remained 
there during the entire interim. It being un- 
controverted that appellee has not sought to 
énforce or bring himself within the order of the 
District Court now before us but has abandoned 
it, the controversy before us is moot and without 
substance. 

This being true, we have no choice but to 








112 RACE RELATIONS LAW REPORTER 


reverse the judgment of the District Court and 
remand the case for dismissal. The rule has 
been firmly established by the Supreme Court 
in a long line of cases and is thus stated in 
United States v. Munsingwéar, Inc., 1950, 340 
U.S. 36, 39-40, citing more than a score of its 
former decisions: 

“The established practice of the Court 
in dealing with a civil case from a court in 
the federal system which has become moot 
while on its way here or pending our de- 
cision on the merits is to reverse or vacate 
the judgment below and remand with a 
direction to dismiss. That was said in Duke 
Power Co. v. Greenwood County, 299 U.S. 
259, 267, to be the ‘duty of the appellate 
court’. That procedure clears the path for 
future relitigation of the issues between 
the parties and eliminates a judgment, re- 
view of which was prevented through 
happenstance. When the procedure is fol- 
lowed, the rights of all parties are pre- 
served; * * *,”! 


[Class Action] 
Nor is our duty to reverse for dismissal of the 
complaint vitiated by appellee's efforts to clothe 


the proceeding with the trappings of a class 
action. It is true that appellee does allege in 


the complaint that he sues for all Negroes simi- 


larly situated, and almost every paragraph of 
the complaint repeats this thought. But no- 
where is it stated in the complaint that there 
is a class whose situation is similar to that of 
appellee, and no effort is made to define that 
class, its number, its location, the points of sim- 
ilarity either in law or in fact between appellee's 
status and that of the class, or any of the de- 


1. In Brownlow, et al v. Schwartz, 1928, 261 U.S. 
216, 218, the court used language applying percul- 
iarly here: “The case being moot, further proceed- 
ings upon the merits can neither be had here nor 
in the court of first instance. * * * Our action 
must, therefore dispose of the case, not merely of 
the appellate proceedings which brought it here. 
The practice now established by this Court, under 
similar conditions and. circumstances, is to reverse 
the judgment below and remand the case with 
directions to dismiss the bill * * 

In United States et al v. Anchor Coal Co., et al and 
companion cases, 1928, 279 U.S. 812, the Supreme 
Court said very much the same thing: “To dismiss 
the appeals would leave the injunction in force, 
at least apparently so, notwithstanding that the 
basis therefor has disappeared. Our action must, 
therefore, dispose of the cause, not merely of the 
appellate. proceedings which brought it here. The 
practice now established by this Court under sim- 
ilar conditions and circumstances is to reverse the 
decree below and remand the cause with directions 
to dismiss the bill.” 


tails necessary to enable the Court to determine 
for itself whether there is truly a class and that 
the appellee fairly represents that class. In the 
opinion rendered by this Court in this case Oc- 
tober 26, 1955, ....... F.2d ........ , we said: 

“In this record, there is no proof to sus- 
tain the allegation that there are many 
others besides complainant, too numerous to 
make parties, having the identical status 
and possessing the necessary qualifications 
for admission to the same college and 
courses. Certainly there can be no such 
all-inclusive injunction covering all mem- 
bers of an alleged class without proof that 
the others desire to be so represented in 
substantial numbers or have requested 
plaintiff so to represent them. Such facts 
cannot be assumed. 3 Moore's Federal 
Practice 3418, et seq.; Rule 23 F.R.C.P.; 
Weeks v. Bareco Oil Co., 7 Cir., 125 F.2d 
84.” 


Moore deals fully with this question in his 
treatise at the point referred to. The rule is 
well stated in these separated excerpts from 8 
Moore’s Federal Practice, pages 3422 and 3428: 

“Neither the multiplicity of parties, nor 
the inexpediency nor the inconvenience of 
bringing parties before the court will, in 
themselves, justify the class suit; they are 
however, matters which evidence imprac- 
ticability. A reading of the cases convinces 
one that whether a number is so large that 
it would be impracticable to join all the 
parties is dependent not upon any arbi- 
trary limit, but rather upon the circum- 
stances surrounding the case; and there 
must be a positive showing of such cir- 
cumstances. * * * 

“An action, of course, is not a class suit 
merely because it is designated as such in 
the pleading; whether it is or not depends 
upon the attending facts. But the com- 
plaint * * * should allege the existence of 
the necessary facts * * *.”2 [Emphasis ad- 
ded] 

Appellee’s right to proceed as representative 
of others in a class action was challenged by 
appellant and, as stated in the above quotation, 
no evidence was offered to sustain even the 
inadequate averments of the complaint. Those 
averments standing alone were insufficient to 


2. “ Hudson, et al v. Newell, et al. 5 Cir., 1949, 172 

F.2d 848, we held that a suit would not succeed 

as a class action where the defendants were ninety- 

six in number. Cf. Hudson v. Gulf, Miss., 30 So. 
2d 366 and 421, cert. den. 322 U.S. 77 5. 
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make out even a prima facie showing of ap- 
pellee’s right to represent the supposed class,* 
and in the absence of evidence there was noth- 
ing on which the Court below could base a 
holding that the class action was proper. 


[Members of Class] 


The wisdom of the rule limiting class actions 
to those in which the pleadings and the proof 
point out the members of the class, their loca- 
tion, the character of the common interest be- 
tween the class and the litigant who essays 
to speak for it, and similar details, is well illu- 
strated by this case. While no member of the 
class sought to intervene as a party or to give 
any testimony, the rights of the supposed class 
would, if this were a legitimate class action, be 
entitled to protection by this Court. At the 
present juncture of these proceedings, the ap- 
pellee has no standing before the Court for the 
reasons above set forth, and the case stands 
before us for decision, if at all, without the 
presence of any member of the class whose in- 
terests we would be bound to protect. That pro- 
tection could be given only if the class is so 
clearly pointed out in the pleadings and the 
proof that this Court could, by proper notice, 
bring in some of its members to carry on the 
litigation if that course should be found desir- 
able. There is nothing in this entire record 
which would enable us to proceed effectively 
or intelligently in vouchsafing that protection. 

The cogent necessity of having the class so 
well defined that the Court can put its finger 
upon its members is further manifest when it is 
considered that an adverse judgment binds the 
members of a class as well as one which is fav- 
orable.t Suppose appellee had failed in his ef- 
forts to obtain an injunction and later a member 


8. “The pleadings must show that there are persons 
not before the court who have an interest in com- 
mon with those who sue or defend, and why such 
other persons are not brought in as parties, and 
should disclose the relation to the subject matter 
of the suit of those who sue or defend for others 
as well as themselves in such a way as to present 
for the determination of the court the question 
whether the parties of record properly and ade- 
quately represent those who are not before the 
court. An sepition that the plaintiff brought suit in 
his own behalf and in behalf of all others similarly 
situated does not, of itself, determine the character 
of the proceedings as a class suit * * *” [Emphasis 
added.] 89 Am, Jur., Parties, Sec. 58, pp. 926-7, 
citing cases from the Supreme Court. And this 
Court used almost identical language in its decision 
in McClelland v. Rose. (1918) 247 Fed. 721, 724. 

4. Smith v. Swormstedt, 1858, 57 U.S. 288, 802, and 
Supreme Tribe of Ben-Hur v. Cauble, 1921, 255 
U.S. 356, 363, et seq., and see generally 3 Moore’s 
Federal Practice, pp. 3456 et seq. 


of the supposed class should apply for admis- 
sion to L.S.U. He would be cast in such position 
as to be met successfully with the plea that his 
rights had been adjudicated in the class action. 

The case before us suggests still another test 
which condemns this effort as a class suit be- 
cause of the impossibility of identifying or 
reaching any member of the class. Appellee 
limited his proof and his efforts at relief upon 
the first trial to a judgment requiring his ad- 
mission to the Liberal Arts-Law Course. After 
the judgment had been reversed and brought 
before the District Court again, appellee asked 
merely for a reinstatement of that judgment. 
It has not been shown that any other person 
would be interested in that particular combina- 
tion course. If the Court had been sufficiently 
advised by the pleadings and the evidence of 
the identity of the members of the class, others 
might have been brought in whose interests 
would have led to an attempt to broaden the 
scope of the order.® 

Moreover, appellants are entitled to be pro- 
tected in their dealings with members of the 
supposed. class. They stand confronted with an 
order applying on its face to members of a class 
whose limits and personnel have no definition 
whatever. The law does not contemplate that a 
litigant shall be impaled upon an injunctive 
order of such broad and indefinite scope.® 


[Conditions That Now Prevail] 


The error committed by the Court below in 
failing to hear evidence on conditions “that now 
prevail’, and in handling the motion to rein- 
state the injunctive order on the motion docket 
and proceeding with it summarily is further il- 
lustrated by the plain facts of this case. It is 
clear, for instance, that appellee’s situation had 
changed since the case was first heard and that 
he had decided that he did not want to pursue 
the Liberal Arts-Law Course, but wanted rather 
to combine the liberal arts and education 
courses. Moreover, the Court below could not 


5. All of this speculation is made necessary by the 
failure of appellee to observe legal requirements of 
pleadin Bo g proof. 

6. The inability of appellant to identify from the com- 
plaint-there being no evidence the persons to 
whom the injunction applies brings the order 
the District Court within the condemnation of our 
decision in Federal Land Bank v. Miles, etc., Assn., 
1948, 189 F.2d 422, 428, referring to 48 CJ.S. 
Injunctions, 206(b), pp. 932-3, which rejects the 
validity of injunctions whose language is not clear, 
certain, guarded and definite. See also Milk Wagon 
Drivers Union v. Meadowman Dairies, 275 U.S. 
287, 298 
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deal intelligently with the factors set up as cri- 
teria in the Segregation Cases, Brown v. Board 
of Education, 347 U.S. 483, and 349 U.S. 294, 
without knowing the membership and numbers 
of the class appellee essayed to represent. The 
“implementation decision” adjured the courts 
to consider the interests of the public and the 
schools, as well as the interests of the plaintiff. 
If it should have turned out that the class ap- 
pellee claimed to represent was large enough, 
the facilities at L.S.U. might not have been suff- 
cient to care for its members. In addition, it 
might, in such event, have appeared that the 
transfer of that class from Southern University 
to L.S.U. might have so depleted the ranks at 
the former institution as to require its closing, 
with all of the attendant losses and disloca- 
tions." 

Such considerations as these accentuate the 
failure of the Court below to have the hearing 
required by our order sending the case back 
for another trial: “* ° ° The judgment of the 
District Court is vacated and the case is re- 
manded to that Court for consideration by the 
District Judge in the light of the Segregation 
Cases * * * and conditions that now prevail.” 
The language of the Supreme Court in Duke 
Power Co. v. Greenwood County, 299 U.S. 259, 
267-8, furnishes a clear guide which should have 
been heeded by the Court below, the ignoring 
of which was fundamental error: 


“Where it appears upon appeal that the 
controversy has become entirely moot, it 
is the duty of the appellate court to set 
aside the decree below and to remand the 
cause with directions to dismiss * * * If it 
appears that supervening facts require a 
retrial in the light of a changed situation, 
the appropriate action of the appellate court 
is to vacate the decree which has been en- 
tered and revest the court below with juris- 
diction of the cause to the end that issues 
may be properly framed and the retrial 
had * * ° * * * That the cause may be 
properly heard and determined, we reverse 
the decree of the Circuit Court of Appeals 
and remand the cause with directions that 
the decrees entered by the District Court 
be vacated, that the parties be permitted to 
amend their pleadings in the light of the 
existing facts, and that the cause be retried 


7. Cf. the decision of the Supreme Court of Florida 
in State ex rel, Hawkins v. Board of Control, etc., 
1955. 83 So. 2d. 20, one of the Segregation Cases 
decided by the Supreme Court. 


upon the issues thus presented.” [Emphasis 

supplied. ] 

That is precisely what the Supreme Court 
said to us and what we said to the District 
Court here. 


[Dismissal of Class Actions] 


Dismissal or compromise of a class action is 
forbidden without the approval of the court. 
This rule applies obviously primarily to volun- 
tary dismissals, it being patently for the protec- 
tion of parties from settlement or collusive action 
by those assuming to act as their representa- 
tives.® 

The quoted rule requires notice of the pro- 
posed dismissal to be given by the court with 
respect to true class actions covered by subsec- 
tion (a)(1) of the rule, and leaves the matter 
of notice discretionary as to other types of class 
actions. The very requirement of notice demon- 
strates further the nonvalidity of the present 
proceeding as a class action. Under the nebu- 
lous averments of the complaint and the ab- 
sence of proof in this record, it would not be 
possible for the Court to observe the provisions 
as to discretionary notice because the record 
does not disclose any person to whom notice 
might be given. At all events, there has been no 
effort at intervention by any member of the 
class, and it is apparent that the indefinite aver- 
ments of the complaint rule out: the possibility 
that any member of the suppo:sed class could 
be located. There is, therefore, no impediment 
in the way of our doing what, under the facts 
of this record, we ought to «lo,—reverse the 
judgment of the lower Court aind remand with 
instructions to dismiss the complaint. Because 
the majority is not persuaded ‘to do this, I dis- 
sent. 

This supplements the views expressed in my 
dissent filed herein on August $23, 1955, 225 F.2d 
434, and those set forth in the per curiam opin- 
ion of this Court filed October 26, 1955. Those 
views are still valid and are adopted as a part 


8. Rule 23(c) F.R.C.P.: 


“Dismissal or Compromise. A class action shall 
not be dismissed or compromiised without the ap- 
proval of the court. If the right sought to be 
enforced is one defined in paragraph (1) of subdi- 
vision (a) of this rule notice: of the proposed dis- 
missal or compromise shall be: given to all members 
of the class in such manner: as the court directs. 
If the right is one defined in paragraphs (2) or 
(8) of subdivision (a) ‘notice shall be given only 
if the court requires it.” 

9. Cf. Hutchinson v. Fidelity Inv. Assn., 4 Cir:, 1929, 
106 F.2d 431, and Pelelas v. Caterpillar Tractor 
Co., 7 Cir., 1940, 113 F.2d 629. And see generally 
3 Moore’s Federal Practice, pp. 3549, et seq. 














of this dissent. They point out the further er- 
rors of the Court now repeated in the majority 
opinion and may be epitomized thus: 

Our mandate which invested the Court be- 
low with jurisdiction to act admonished it to 
hear evidence and decide the case in the light 
of the Segregation Cases and “conditions that 
now prevail’; instead, the District Court ig- 
nored that mandate and summarily reinstated 
the judgment we had vacated, declining to ad- 
mit evidence on those subjects. 

The rules of procedure!® gave the District 
Court authority to act on the motion to rein- 
state the injunctive order only if that motion 
stated, “with particularity the grounds there- 
for’. That Court turned its back on these salu- 
tary requirements and sustained a motion which 
set forth no grounds at all for the requested ac- 
tion. 

The same rules provided"! that, “No * * ° 
preliminary injunction shall issue except upon 
the giving of security by the applicant”; but 
this appellee has never been required to give 
any security. 

The same rules!” required that the Court be- 
low, in granting the interlocutory injunction 
now before us, “set forth the findings of fact 
and conclusions of law which constitute the 
grounds of its action”; but this record contains 
no word of the Court below purporting to com- 
ply with this mandatory requirement. 

Congress had forbidden the Court below'* to 
act without the convening of a three-judge 
10. Rule 7(b)(1) F.R.C.P. 

11. Rule 65(c) F.R.C.P. 


12. Rule 52(a) F.R.C.P. 
18. 28 U.S.C.A. 2281, et seq. 
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court by providing that, “An interlocutory * * * 
injunction restraining the action of any officer 
of such state in the enforcement or execution 
of such statute * * * shall not be granted * * *”; 
but the Court below did issue the injunction 
in direct contravention of the congressional 
mandate without inquiring whether the facts 
ultimately relied upon by appellee would have 
brought the case under the interdiction of that 
statute. 

It is significant that most of the provisions of 
our Bill of Rights deal with matters of proce- 
dure. “And in the development of our liberty 
insistence upon procedural regularity has been 
a large factor’. Those were good words when 
they were used by Justices Brandeis and 
Holmes'* and they are good words now. The 
observance of these procedural requirements 
was absolutely necessary if the facts upon which 
this case must be determined were to be de- 
veloped and placed before this Court. 

The Supreme Court bade us consider those 
facts and decide this case upon them. We ord- 
ered the District Court to develop those facts 
and consider them. The District Court did not 
do that and, in so failing, violated the pro- 
cedural requirements enumerated. “Delusive in- 
terests of haste should not be permitted to 
obscure substantial requirements of orderly pro- 
cedure. There is no exigency here which de- 
mands that these requirements should not be 
enforced.”1® 


14. Their dissent in Burdeau v. McDowell, 1921, 256 
U.S. 465, 477. 
15. ue Power Co. v. Greenwood County, supra at p. 





EDUCATION 


Colleges and Universities—North Carolina 
Leroy Benjamin FRASIER, Jr., et al. y. BOARD OF TRUSTEES OF THE UNIVERSITY OF 


NORTH CAROLINA, et al. 


United States District Court, Middle District, North Carolina, September 16, 1955, 184 F.Supp. 589. 


SUMMARY: Negro youths brought a class action seeking a declaratory judgment that orders 
of officials of the University of North Carolina denying them admission to undergraduate 
schools on the basis of race or color were invalid, and for injunctive relief. Trial was had 
before a three-judge United States District Court, which held that such a court had jurisdic- 
tion when relief is sought against an unconstitutional order of a state board or commiission 
and that the principle of the School Segregation Cases was applicable to colleges as well as 


to primary schools. 


Before SOPER and DOBIE, Circuit Judges, and HAYES, District Judge. 
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SOPER, Circuit Judge. 

This suit seeks a declaratory judgment that 
certain orders of the Board of Trustees of the 
Consolidated University of North Carolina, 
which deny admission to the undergraduate 
schools of the institution to members of thé 
Negro race, are in violation of the equal pro- 
tection clause of the 14th Amendment of the 
Constitution of the United States. The plain- 
tiffs also ask for an injunction restraining the 
University and its trustees and officers from 
denying admission to the undergraduate schools 
to Negroes solely because of their race and 
color. The plaintiffs pray for relief under Rule 
23(a) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., not only for themselves but also 
for all other Negro citizens of North Carolina 
as a class who possess the qualifications for en- 
trance to the University. 

The plaintiffs are three Negro youths who are 
citizens and residents of North Carolina and 
graduates of the Hillside High School of Dur- 
ham, which is accredited by the Southern As- 
sociation of Secondary Schools and Colleges and 
by the State Department of Public Instruction 
of the State. The plaintiffs made formal appli- 
cation for admission to the undergraduate 
school of the University on April 19, 1955, and 
accompanied their application with a record of 
their academic achievements, character and per- 
sonal references, as required by the rules of the 
University. On April 27, 1955 they received 
identical letters from the Director of Admissions 
in which they were told that the Trustees of 
the University had not changed the policy of 
admission of Negroes who were eligible to make 
application for graduate and professional studies 
not offered at a Negro college in the state, but 
were not eligible at that time to apply for ad- 
mission to the undergraduate schools. There- 
upon the plaintiffs requested the University to 
reverse its policy of discrimination against Ne- 
groes and the Board of Trustees in reply, on 
May 23, 1955, reaffirmed its policy by passing 
the following resolution: 

“The State of North Carolina having 
spent millions of dollars in providing ade- 
quate and equal educational facilities in 
the undergraduate departments of its insti- 
tutions of higher learning for all races, it 
is hereby declared to be the policy of the 
Board of Trustees of the Consolidated 
University of North Carolina that applica- 
tions of Negroes to the undergraduate 
schools of the three branches of the Con- 


solidated University be not accepted.” 

The University of North Carolina is recog- 
nized both in Article IX, section 6 of the Con- 
stitution of the State, and in Article 1, Part 1, 
section 116-1, of the General Statutes of the 
State. These enactments provide that the Gen- 
eral Assembly of the State shall have power to 
provide for the election of trustees of the Uni- 
versity of North Carolina in whom shall be 
vested all the rights and privileges granted to 
the University, and the General Assembly is 
empowered to make laws and regulations for 
the management of the University. The Gen- 
eral Statutes in Article 1, Part 1, section 116-2, 
provide for the merger and consolidation of the 
University of North Carolina, the North Caro- 
lina State College of Agriculture and Engineer- 
ing, and the North Carolina College for Women 
into the Consolidated University of North Caro- 
lina. Section 116-10 of the General Statutes 
empowers the trustees to make such rules and 
regulations for the management of the Univer- 
sity, as they may deem necessary and expedient, 
not inconsistent with the laws of the state. 

The resolution of the Board of Trustees of 
May 23, 1955, above set out was passed under 
the authority of these constitutional and sta- 
tutory provisions. The complaint rests upon the 
invalidity of this order. There is no constitu- 
tional or statutory provision which expressly re- 
quires the segregation of the races in the Uni- 
versity!; and the plaintiffs do not challenge the 
assertion of the defendants that North Carolina 
has provided adequate and equal educational 
facilities for all races in the undergraduate de- 
partments of its institutions of higher learning. 


[Three-Judge Court] 


Having been refused admission to the Uni- 
versity, the plaintiffs brought the present suit, 
and prayed that a three judge District Court 
be convened under 28 U.S.C.A. §§ 2281 and 
2284; and the present court was accordingly 
established. The defendants contend that the 
case is not one for a three judge court because 
there is no constitutional or statutory provision 
which denies the admission of Negroes to the 


1. Segregation of the races in the public schools of 
the state, provided for children between the ages 
of 6 and 21 years, is directed by Article IX, Section 
2 of the State Constitution; but the defendants con- 
tend that this provision does not apply to the Uni- 
versity. We need not pass on this contention be- 
cause, as we have said, the Board of Trustees acted 
under the authority conferred upon them by the 
Constitution and laws of the state when they ex- 
cluded Negroes from the undergraduate schools of 
the University. 
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University or requires the segregation of per- 
sons admitted to the University on account of 
their color. 

[Jurisdiction] 

We hold, however, that jurisdiction exists in 
the Court, as now set up, because the statute 
28 U.S.C.A. § 2281, requires a three judge court 
not only when it is sought to restrain the en- 
forcement of an unconstitutional statute, but 
also the enforcement of an unconstitutional 
order of an administrative board or commission, 
clothed with authority and acting under the law 
of the State. The jurisdiction of a three judge 
court was sustained under circumstances pre- 
cisely similar to those in the case at bar in Wil- 
son v. Board of Supervisors, D.C.E.D.La., 92 
F.Supp. 986, which was affirmed without opinion 
in 340 U.S. 909, 71 S.Ct. 294, 95 L.Ed. 657, and 
Id., 340 U.S. 939, 71 S.Ct. 490, 95 L.Ed. 678. 
The decision was based on the ground that a 
three judge court is required when an injunc- 
tion is sought because of the unconstitutionality 
of the order of a State administrative board. It 
is beyond dispute that the State of North Caro- 
lina, both by constitution and by statute, has 
clothed the Board of Trustees of the University 
with authority to make such rules and regula- 
tions for the management of the institution as 
they deem necessary and expedient, and it fol- 
lows that the regulation now under attack must 
be considered a “statute” to which the State 
has given its sanction within the meaning of 
the jurisdictional provisions of 28 U.S.C. § 2281. 
See American Federation of Labor v. Watson, 
327 U.S. 582, 592, 66 S.Ct. 761, 90 L.Ed. 878; 
Oklahoma Natural Gas Co. v. Russell, 261 U.S. 
290, 43 S.Ct. 358, 67 L.Ed. 659. In McCormick 
& Co. v. Brown, 4 Cir., 52 F.2d 934, 937, it 
was said: “*® * * it is settled that a court of 
three judges is required not only when the con- 
stitutionality of the state statute is involved, 
but also when the constitutionality of an order 
of a state administrative board or commission, 
purporting to be authorized by state statute, is 
drawn into question.” See also Suncrest Lumber 
Co. v. North Carolina Park Comm., 4 Cir., 29 
F.2d 823, appeal dismissed without considera- 
tion, 280 U.S. 615, 50 S.Ct. 18, 74 L.Ed. 656. 

It will have been noticed that the resolution 
of the Board of May 23, 1955, excluding Ne- 
groes from the undergraduate schools of the 
University, was promulgated after the decision 
of the Supreme Court in Brown v. Board of 
Education of Topeka, Kansas, 347 U.S. 483, 74 
S.Ct. 686, 692, 98 L.Ed. 873. In that case on 
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May 17, .1954, the Supreme Court held that “in 
the field of public education the doctrine of 
‘separate but equal’ has no place”, and that the 
segregation of white and Negro children in the 
public schools of a State solely on the basis 
of race denies to Negro children the equal pro- 
tection of the laws guaranteed by the 14th 
Amendment. 


[Application to Colleges] 


The only answer to this far reaching decision, 
and the only defense on the merits of the cases 
offered by the defendants in this suit is that the 
Supreme Court in Brown v. Board of Education 
of Topeka, Kansas, decided that segregation of 
the races was prohibited by the 14th Amend- 
ment only in respect to the lower public schools 
and did not decide that the separation of the 
races in schools on the college and university 
level is unlawful. We think that the contention 
is without merit. That the decision of the Su- 
preme Court was limited to the facts before it 
is true, but the reasoning on which the decision 
was based is as applicable to schools for higher 
education as to schools on the lower level. Chief 
Justice Warren, speaking for ¢he Court, said, 
347 U.S. at page 493, 74 S.Ct. at page 691: 

“Today, education is perhaps the most 
important function of state and local gov- 
ernments. Compulsory school attendance 
laws and the great expenditures for educa- 
tion both demonstrate our recognition of 
the importance of education to our demo- 
cratic society. It is required in the per- 
formance of our most basic public responsi- 
bilities, even service in the armed forces. 

It is the very foundation of good citizen- 

ship. Today it is a principal instrument in 

awakening the child to cultural values, in 
preparing him for later professional train- 
ing, and in helping him to adjust normally 
to his environment. In these days, it is 
doubtful that any child may reasonably be 
expected to succeed in life if he is denied 
the opportunity of an education. Such an 
opportunity, where the state has under- 
taken to provide it, is a right which must 
be made available to all on equal terms.” 

Again, quoting from the decision in the Kan- 
sas case, he said, 347 U.S. at page 494, 74 S.Ct. 
‘at page 691: 

“Segregation of white and colored child- 
ren in public schools has a detrimental ef- 
fect upon the colored children. The impact 
is greater when it has the sanction of the 
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law; for the policy of separating the races 
is usually interpreted as denoting the in- 
feriority of the Negro group. A sense of 
inferiority affects the motivation of a child 
to learn. Segregation with the sanction of 
law, therefore, has a tendency to (retard) 
the educational and mental development of 

Negro children and to deprive them of 

some of the benefits they would receive in 

a racial(ly) integrated school system.” 

And the final conclusion was stated in these 
words, 347 U.S. at page 495, 74 S.Ct. at page 
692: 

“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal.” 

In view of these sweeping pronouncements, 
it is needless to extend the argument. There is 
nothing in the quoted statements of the court 
to suggest that the reasoning does not apply 
with equal force to colleges as to primary 
schools. Indeed it is fair to say that they apply 
with greater force to students of mature age in 
the concluding years of their formal education 
as they are about to engage in the serious busi- 
ness of adult life. We find corroboration for 
this viewpoint in the decision of the late Chief 
Justice Vinson in Sweatt v. Painter, 339 US. 
629 at page 634, 70 S.Ct. 848 at page 850, 94 
L.Ed. 1114, where, in commenting upon the 
inequality which inheres in the segregation of 
the races in graduate schools maintained for the 
teaching of law he said. 

“Moreover, although the law is a highly 
learned profession, we are well aware that 
it is an intensely practical one. The law 
school, the proving ground for legal learn- 
ing and practice, cannot be effective in iso- 
lation from the individuals and institutions 
with which the law interacts. Few students 
and no one who has practiced law would 
choose to study in an academic vacuum, 


removed from the interplay of ideas and 
the exchange of views with which the law 
is concerned. The law school to which 
Texas is willing to admit petitioner excludes 
from its student body members of the ra- 
cial groups which number 85% of the pop- 
ulation of the State and include most of 
the lawyers, witnesses, jurors, judges, and 
other officials with whom petitioner will in- 
evitably be dealing when he becomes a 
member of the Texas Bar. With such a 
substantial and significant segment of so- 
ciety excluded, we cannot conclude that 
the education offered petitioner is substan- 
tially equal to that which he would receive 
if admitted to the University of Texas Law 
School.” 


Finally, the defendants contend that the pend- 
ing suit should not be sustained as a class ac- 
tion and the judgment should be confined to 
those who have appeared and asserted their 
rights. The representatives of the University 
seem to be apprehensive that a judgment in favor 
of all Negroes in North Carolina who may apply 
for admission to the University may deprive 
the Board of Trustees of their power to pass 
upon the qualifications of the applicants. Such 
is not the case. The action in this instance is 
within the provisions of Rule 23(a) of the Fed- 
eral Rules of Civil Procedure because the atti- 
tude of the University affects the rights of all 
Negro citizens of the State who are qualified 
for admission to the undergraduate schools. But 
we decide only that the Negroes as a class may 
not be excluded because of their race or color; 
and the Board retains the power to decide 
whether the applicants possess the necessary 
qualifications. This applies to the plaintiffs in 
the pending case as well as to all Negroes who 
subsequently apply for admission. 

A judgment and an injunctive order in ac- 
cordance with this opinion will be issued. 
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Ruth BOOKER, et al. v. State of Tennessee BOARD OF EDUCATION, et al. 
United States District Court, Tennessee, Civil No. 2656, November 22, 1955. 


SUMMARY: Negro plaintiffs brought an action in federal district court to require their 
admission to Memphis State College without regard to race or color. The Tennessee State 
Board of Education, defendant, filed with the Court a plan which had been adopted calling 
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for gradual integration of the state colleges. (See under the ADMINISTRATIVE AGENCIES 
Section). The Court found the plan to be acceptable and issued a decree requiring the 
admission of Negroes to Memphis State College in accordance with the plan. 


BOYD, District Judge. 


{Oral opinion delivered October 17, 1955.] 

We have had a full hearing of this class action, 
and the single issue before the court is relatively 
simple. The court will undertake to give you 
briefly its views about it at this time. 

In the first place, we are all bound to agree 
that the Supreme Court has very definitely ruled 
that racial discrimination in the public schools 
is unconstitutional, and that all state or local 
laws requiring or permitting racial segregation 
in the public schools must yield to this principle. 

While the Supreme Court in its recent deci- 
sions was dealing with public grade schools, 
unquestionably, if this is a question in this 
lawsuit, the reasoning in those cases is as ap- 
plicable to public schools of higher education 
such as Memphis State College. 

The Court of Appeals for the Fourth Circuit, 
I believe, said as much recently in Frasier 
against the Board of Trustees of the University 
of North Carolina, a case mentioned by plain- 
tiffs’ counsel here this morning. 

Now, the Supreme Court has told us what 
must be done, but has not told us how it must 
be done. So there remains for consideration of 
this court only the manner in which the Supreme 
Court’s pronouncements will be carried out. 
This is our problem in this case. The Supreme 
Court, recognizing the perplexities in the situa- 
tion, has vested the district judges with discre- 
tion in dealing with the problem. 

This court, I must say in the outset, is im- 
pressed very much with the prompt and sin- 
cere efforts of the respondent board members 
who have the primary responsibility in this 
matter, to comply literally with the commands 
of the Supreme Court. The respondent mem- 
bers of the board have acted promptly, as I 
say, not only with respect to Memphis State 
College, but a number of other schools similarly 
situated around the state. 

The plan here proposed by the respondents 
to open the doors of state supported institutions 
of higher learning to academically qualified 
Negro students a year at a time from the gradu- 
ate level down is certainly a reasonable good 
faith start toward full compliance and imple- 
meniution of the governing constitutional prin- 
ciples announced by the Supreme Court. 


In this court’s opinion, all things considered, 
the board’s plan is a feasible, adequate and 
sound solution of this whole problem. The 
court cannot agree at all that the plan offered 
by the respondent is an evasive method to 
circumvent the decisions of the Supreme Court, 
as counsel has pointed out in argument. 

Respondents here, in the court’s opinion, have 
shown with certainty that it would not be ad- 
visable or practicable to order immediate inte- 
gration at all levels at Memphis State College, 
as contended for by the plaintiffs, but the plan 
of respondents to accomplish this over a five- 
year period of time is necessary in the public 
interest and to carry out the Supreme Court's 
rulings in an effective manner. ~ 

In this connection, the court is obliged to 
consider, among other things, the present very 
limited physical facilities of the school. Thirty- 
five hundred and thirty-two students have en- 
tered this year, an all-time high. The court is 
obliged to consider the likelihood that this 
school’s accredited standing and membership 
in the Southern Association of Colleges would 
very likely be adversely affected should unre- 
stricted integration of the races be ordered forth- 
with. All of us, the court feels sure, recognize 
the importance of this. 

As respondents point out also, and as the 
proof shows, necessary funds to operate the 
college on a basis of unrestricted admission of 
students will not be available before July, 1957. 

The court, I should say, too, feels that grad- 
ual integration provided for in the respondents’ 
plan is in the interest of a harmonious solution 
—that is, a solution without friction between. 
the races. After all these years, the problems 
incident to a change over to integrated public 
schools are many and varied. 

Now, this it not in the record, but it is a 
matter of common knowledge that, despite the 
greatly enlarged school-building programs 
around the country, there is severe crowding 
in practically every state of the union. It has 
arrived at the crisis stage, as all of us know 
who read at all, and will be, as I understand, 
high up on the “must list” when the Congress 
convenes in January. To assist in solving this 
most serious problem, there has been called a 
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conference at the White House for late Novem- 
ber. I mention this in passing. 

Now, the respondent board members, as the 
court understands this case, are asking that they 
be given sufficient time within which to com- 
plete orderly and peaceful integration, and the 
court agrees the request is in all things reason- 
able. The respondents, it is very evident, are 
proceeding in this matter with all deliberate 
speed, in the court’s opinion. 

Incidentally, our own Court of Appeals in 
a Detroit Housing case, decided last week, had 
something to say on problems presented in the 
situation which confronts the court at this time. 

Now, as the court has pointed out here today, 
this case was filed before the Supreme Court's 
opinion of May 31st in the Brown case, where 
the Supreme Court recognized, among others, 
the existence of important administrative prob- 
lems. The plaintiffs had no opportunity before 
this case was filed to consider it in the light of 
that case and what now is the plain law gov- 
erning the transition from segregation to inte- 
gration in the public schools. 

The Court, in the circumstances of this case, 
approves in all things the integration plan which 
the respondents submit. The respondents have 
clearly demonstrated that time is absolutely 
necessary to carry out the Supreme Court’s 
ruling in an effective manner. 

While the September school term has been 
under way, I might say here, for a couple of 
weeks, more or less, any qualified Negro stu- 
dents at the graduate level will be eligible to 
enter at this time under the plan which the 
Court in this proceeding is approving. 

Now, what the Court has said will suffice, 
at least temporarily, as its findings and conclu- 
sions under the rules. The Court has only hit 
the high spots, but if more detailed findings and 
conclusions are necessary, I suggest counsel for 
the respondents may submit them with a judg- 
ment in accordance with the Court’s views here 
expressed, during the next few days. 

Plaintiffs’ counsel may have the same privi- 
lege, and may submit proposed findings and 
conclusions, if they would like. I suggest the 
final judgment to be drawn by counsel for re- 
spondents be first submitted to plaintiffs’ coun- 
sel. 

Now, the Court would like to make a few 
observations of its own. The lawsuit is over, but 
if I may say so, we all live in a mighty good 
state. Many of those present are citizens of 
Memphis, a very fine, clean, friendly city. Edu- 


cational facilities in this state, and particularly 
in Memphis, for both white and colored, are the 
very best, as most of us know—I believe, in fact, 
models for the whole country. 

The races have lived well together in this 
state and this city. We have in Tennessee and 
Memphis the very best citizens, both white and 
colored. The names of Blair Hunt, principal 
of Booker T. Washington High School, and 
Hollis Price, the president of LeMoyne College, 
immediately come to mind. 

Both, incidentally, have served on juries in 
this court. I am also thinking of Ernest Ball 
of the State Board of Education, who has also 
been superintendent of the Memphis public 
schools for many years. 

Now, as I say, stepping out of the character 
of judge, I would suggest, in an effort to be help- 
ful, that these fine citizens and possibly others 
like them, might make a real contribution to 
the settlement of the matters here involved if 
they could sit down together. This, in my 
humble judgment, should be done without de- 
lay. The lawyers in this case could be of 
tremendous service, I might add. 

Now, I clipped this rather pertinent article 
from one of the local newspapers several days 
ago, quoting Dean Redd of Fisk University at 
Nashville, and I shall read from it: 

“The dean of Fisk University believes politi- 
cal leadership and the influence of its many 
colleges and universities will lead Tennessee to 
serve as a model for desegregation in the 
South. 

“Dr. George N. Redd, writing in the Negro 
Journal of Education, said the outlook for de- 
segregation in Tennessee is ‘encouraging.’ 

“He said the state is blessed with the influence 
of ‘a great reservoir of educational leaders not 
paralleled anywhere else in the deep South 

” He said that ‘by tradition, Tennessee's 
political offices have been relatively free of 
demogogs who would pounce upon the race 
issue for political or personal gains .. .”’” 

Now, I doubt if there has been any opportu- 
nity whatever for discussion of this matter, and 
I am, as an individual, as I say, suggesting this 
course in the interest of the harmony between 
the races we have in this state and city en- 
joyed so many years. I say to you it is a matter 
for discussion and patience, and, yes, prayer. 
Rome was not built in a day, and this matter 
won't be settled overnight, I can assure you. 

I am confident that this is the practical, com- 
mon sense approach and that it can be worked 
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out and resolved mutually and for the welfare 
of all concerned, if both sides will work in a 
spirit of harmony and co-operation. 


FINDING OF FACTS AND CONCLUSIONS 
OF LAW 
The Court finds the following facts: 

1. That the Tennessee State Board of Edu- 
cation intends promptly to comply with the 
decision and opinion of the Supreme Court of 
the United States in the segregation cases and, 
pursuant to such intention, and in good faith, 
has devised the plan hereinafter referred to, 
after’ consultation with advisory groups repre- 
senting various segments of affected interests. 

2. There was no intention or effort upon the 
part of the said Board to evade or circumvent 
the decision of the Supreme Court, but, after 
full discussion, the Board concluded the plan 
proposed was the most feasible in view of the 
physical capacities and financial situation of the 
various schools under its jurisdiction. 

3. Memphis State College at present has the 
largest enrollment in its history and its physical 
facilities would be inadequate, should unre- 
stricted admission be decreed. 

4, At present, this institution has not been 
allocated enough funds from the State upon 
which its existence depends and which consti- 
tutes the major portion of its financial support, 
to authorize unrestricted integration and to 
allow it to operate should such be done. 

5. Memphis. State College is located in the 
portion of the State in which the colored race 
maintains its highest density of population and 
is therefore subjected to the potential of a 
heavy enrollment from members of the colored 
race. 

6. Memphis State College is a member of the 
State Association of Colleges whose rules require 
certain standards by all its members. The loss 
of membership in this association will result in 
students who take courses at Memphis State 
College being deprived of credit for work done 
in such college should they desire to transfer 
to another member of the association or other 
similar associations. Virtually all institutions of 
collegiate standing in the United States are 
members of this or similar associations. Mem- 
phis State College does not now and will not 
prior to July 1, 1957, have adequate finances 
to enable it to maintain its membership in this 
association should there be the increase in ap- 
plications for instruction therein which very 
reasonably may flow from unrestricted admis- 
sion. Due to its location and the high percentage 


of eligible colored students, a considerable in- 
crease in applications to it from qualified stu- 
dents of this race may be expected. 

7. The Court further finds that since 1870 
the State of Tennessee has pursued a course 
of segregated schools between the two races 
and that during this interval customs have arisen 
between the two races, which might be dis- 
turbed seriously by an abrupt abrogation there- 
of. The Court finds that a gradual plan of 
desegregation in its opinion offers greater possi- 
bility of eventual complete acceptance of the 
situation by members of both races than would 
an abrupt transition at present. 

8. The Court also finds that the respondent 
members of the Board are proceeding with all 
deliberate speed in order to complete orderly 
and peaceful integration. The Court also finds 
that time is absolutely necessary to carry out in 
an effective manner the ruling of the Supreme 
Court. 


[Conclusions of Law] 


1. The Court is of the opinion that the deci- 
sion of the Supreme Court of the United States 
in the case of Brown v. Topeka, decided May 
81, 1955, definitely establishes the invalidity of 
the Tennessee constitutional provisions and stat- 
utes requiring the segregation of the races in 
the public schools, to the extent that as a matter 
of law these provisions have been invalid since 
that date and that such invalidity is so patent 
that a three-judge district court is unnecessary 
to determine such invalidity. 

2. The Court further concludes as a matter 
of law that the plan devised by the respondents 
for the integration of the races in the institu- 
tions under the jurisdiction of the respondent 
State Board of Education is in all respects fair 
and reasonable and in the opinion of the Court 
will lead to an orderly and peaceful integration 
of the two races in such institutions and for this 
reason the Court expressly approves such plan 
and directs that it be put into effect. 

The State Board of Education and the insti- 
tutions under its jurisdiction, as set forth in the 
plan, are hereby directed and required to per- 
mit negro students to enroll in said educational 
institutions as provided by such plan, subject 
to such reasonable rules as such institutions 
now have or may adopt as to time of enrollment 
with reference to the year’s work, and as to 
qualifications for enrollment. The proposed plan 
of gradual desegregation, a certified copy of 
which was filed at the hearing, is made a part 
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hereof by reference, and the same should be 
spread on the minutes of this Court. 

The application for a permanent injunction 
on the part of the plaintiffs should be denied 
and the costs of the cause be adjudged as fol- 
lows: Judgment shall be entered in accordance 
with this finding of fact and these conclusions 
of law. 

FINAL DECREE 

This cause came on to be heard at this term, 
on the motion of plaintiffs for a summary judg- 
ment which motion was by the Court denied. 

The cause then came on to be heard on oral 
testimony without the intervention of a jury 
upon consideration whereof it was ordered, 
adjudged and decreed as follows, viz: That the 
lennessee State Board of Education and the 


collegiate institutions under its jurisdiction, as 
set forth in the plan of gradual desegregation 
of such institutions, a certified copy of which 
was filed in the hearing of this cause and here- 
tofore ordered spread upon the minutes of this 
Court, are hereby directed and required to per- 
mit negro students to enroll in said institutions 
as provided by such plan, subject to such rea- 
sonable rules as such institutions now have or 
may adopt as to time of enrollment with ref- 
erence to the scholastic year, and as to qualifica- 
tions for enrollment. 

The application for a permanent injunction 
is denied. The relief sought by plaintiffs being 
allowed in part and denied in part the costs of 
the cause are divided for which execution may 
issue. 





EDUCATION 


Colleges and Universities—Texas 


Wilma Dean WHITMORE, a minor, by her sister and next friend, Katie Coulter, et al. v. 
H. W. STILWELL, as President of the Texarkana Junior College, et al. 


United States Court of Appeals, Fifth Circuit, No. 15473, November 28, 1955, 227 F.2d 187. 


SUMMARY: Negro plaintiffs brought suit against officials of Texarkana Junior College for 
a declaratory judgment of their right of admission to the college without regard to race, and 
for injunctive relief. From a jydgment of the United States District Court dismissing the 
suit, the plaintiffs appealed to the Court of Appeals, Fifth Circuit. The Court of Appeals, 
applying the doctrine of the School Segregation Cases, held that Negroes, if otherwise quali- 





fied, might not be denied admission to the college solely on account of race. 


Before HUTCHESON, Chief Judge, TUTTLE and BROWN, Circuit Judges. 


PER CURIAM: 


Plaintiffs, Negro minor residents of Texarkana, 
Texas, and the Texarkana Junior College Dis- 
trict, here appeal from the judgment of the 
United States District Court for the Eastern 
District of Texas dismissing their suit for an 
injunction to restrain the College from denying 
them admission thereto solely on the basis of 
race. The court below refused to grant the 
relief prayed on the grounds: (1) although 
jurisdiction was obtained over the President 
of the College, the College itself, and the Col- 
lege District, not all of the individual members 
of the Board of Trustees were before the court 
and a decree failing to bind the entire Board 
would be “wholly ineffective”; (2) since after 
this suit was brought, the Supreme Court deci- 
ded Brown v. Board of Education, 347 U.S. 483, 


and the plaintiffs have not since re-applied for 
admission, it “cannot be presumed” that the 
College will not discharge the duties imposed 
upon it by the reasoning of that decision; (8) 
the court should not grant injunctive relief “un- 
til the Supreme Court has formulated its final 
decrees in the Brown case and companion 
cases”; and (4) plaintiffs did not show that in 
all respects they are qualified for admission. 

It appears that the plaintiffs, in making appli- 
cation for admission to the College, first went 
to the office of the Dean and Registrar thereof, 
and advised him of their desire to attend the 
College. He informed them that it was not the 
policy of the institution to admit Negroes. This 
was later confirmed in writing.’ All their efforts 

1. The following letter dated June 9, 1952, was sent 


to each of the plaintiffs: 
“Subject:—Your application to enroll in Texarkana 











for admission after that time were based on the 
assumption, made by all concerned, that admis- 
sion could be granted only to those plaintiffs 
who are in all respects eligible to attend the 
College. 

[Qualifications] 

The plaintiffs were met with the threshold 
objection that their qualifications failed in re- 
spect of race and no effort was made to prove 
their scholastic eligibility. In such circum- 
stances a decree cannot issue unconditionally 
requiring the College to admit the plaintiffs, 
but since the action included a prayer for a 
declaratory judgment determining the plaintiffs’ 
right relative to admission, a decree may prop- 
erly issue declaring that plaintiffs are entitled, 
as prospective students, to have their eligibility 
for admission determined on exactly the same 
basis as if they were members of the white race, 
and enjoining defendants from denying admis- 
sion to any of the plaintiffs upon consideration 
pertaining to or on account of the illegal test 
of race. 

In discussing the matter of proof as to scho- 
lastic eligibility, the trial court questioned its 
right to take judicial notice as to the status of 
the Dunbar High School from which plaintiffs 
had graduated. There can be no doubt but that 
the Court has a duty to consider the appropriate 
records of the proper office of the State Board 
of Education to ascertain whether this high 
school is in fact an “accredited” secondary 
school.” 


College. At a meeting last night, after hours of 
deliberation and conferences with a group of Negro 
Citizens, the Texarkana College Board took the 
following action on your application to enroll in 
the Texarkana College:— 
“In response to your inquiry with reference to your 
eligibility to attend the Texarkana Junior College, 
you are advised that Article 7, Section 7, of the 
Constitution of this State provides that ‘separate 
schools shall be provided for the white and colored 
children * * * 
“Implementing this Section of the Constitution is 
Article 2900 of the Statutes which provides that ‘no 
white children shall attend schools supported for 
colored children nor shall colored children attend 
schools supported for white children.’ Therefore, 
under the laws and Constitution of this State you 
are not qualified to attend the Texarkana Junior 
College. 

“THE TEXARKANA COLLEGE BOARD OF 
EDUCATION. “By T. A. BAIN, Secretary.” 

2. While we do not express an opinion on whether in 
fact this school is accredited, brief research shows 
that the Texas Education Agency publishes an offi- 
cial annual Public School Directory containing a 
list of accredited schools. This directory lists a 
Negro High School in Texarkana District as a four- 
year high school, accredited, and a member of the 
Southern Association of Colleges and Secondary 
Schools. Elsewhere this directory indicates that 
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The trial court’s holding that the individual 
members of the Board of Trustees are indis- 
pensable parties to this suit is inconsistent with 
well-established Texas law that the board of 
trustees of a school district is a corporate body 
and that suits by or against a school district must 
be brought by or against the board in its cor- 
porate capacity. Art. 2815h, 20 Vernon’s Civil 
Statutes of Texas; Hankins v. Connally, 206 S.W. 
2d, 89. To add the requirement that where 
relief is sought against a school district the 
individual trustees must also be joined implies 
a rule nowhere suggested by the Texas authori- 
ties and a condition contradictory to the prin- 
ciple of corporate responsibility. We can dis- 
cern no respect in which a decree binding the 
College, its President, and its Board of Trustees, 
in their corporate capacity, would be ineffective 
to alter the official policy of the institution. 

The district court also refused relief because 
it presumed that the College had changed its 
policy after the decision in Brown v. Board of 
Education, 347 U.S. 488. We think such a 
presumption unwarranted where the fact had 
previously been proved to be otherwise and 
there was no suggestion from the College that 
such a change was contemplated. Moreover, 
there seems no sound basis for requiring the 
plaintiffs to re-apply for admission after they 
had brought suit and thus had asserted and 
were continuing to assert their constitutional 
rights in a plenary proceeding looking toward 
an injunction forever restraining the defendants 
from their unlawful conduct. 


As for the propriety of declining to grant 
injunctive relief before the Supreme Court is- 
sued its final decree in Brown v. Board of Edu- 
cation, that argument, if it ever had any validity, 
was rendered irrelevant by the final order in 
that case. Brown v. Board of Education, 349 
U.S. 294. 


The judgment is therefore reversed, with in- 
structions to the district court that it declare 
that plaintiffs’ right to admission in the Tex- 
arkana Junior College must be judged on the 
same basis as if they were members of the 
white race, and that the refusal of the defend- 
ants to admit plaintiffs on account of their race 
or color is unlawful; that it order the defendants 
forever restrained from refusing admission to 


Dunbar is the only Negro high school in the dis- 
trict. 

“Texas Education Agency, Public School Directory 
1954-1955, List of Accredited Schools 1953-54.” 
(Dates vary with each year). 
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any of the plaintiffs shown to be qualified in 
all respects for admission; and that it retain 
jurisdiction of the cause for orders at the foot 


certained and their applications, if seasonably 
presented, are acted upon, not inconsistently 
herewith. 


of the decree until their qualifications are as- REVERSED. 
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School Bonds—Florida 


The BOARD OF PUBLIC INSTRUCTION OF MANATEE COUNTY. Florida, for and on 
behalf of Special Tax School District Number One of Manatee County v. The State of 
FLORIDA et al. 


Supreme Court of Florida, November 16, 1954, 75 So.2d 832. 


SUMMARY: The Board of Public Instruction of Manatee County filed a petition in a 
Florida state circuit court to validate an issue of bonds for school purposes. The State of 
Florida and others intervened, challenging the validity of the bond issue on technical grounds. 
Following the 1954 decision of the United States Supreme Court in the School Segregation 
Cases, an appeal having been taken to the Florida Supreme Court of the refusal to validate, 
a motion to dismiss the appeal was filed on the ground that, the bonds having been issued 
in contemplation of segregated schools, their validity was now moot. The Supreme Court of 





Florida held that the motion to dismiss on that ground was without merit. 


TERRELL, Justice. 


[The first portion of this opinion, dealing 
with technical questions of the bond election, is 
omitted. ] 

e sd ¢ 

Since the appeal was perfected a motion to 
dismiss was lodged in this Court predicated on 
the suggestion that the validity of said bonds 
is now moot because they were approved for 
the purpose of building and equipping white 
and Negro schools but subsequent to their ap- 
proval the Supreme Court of the United States 
in Brown v. Board of Education of Topeka, 347 
U.S. 483, 74 S.Ct. 686, 688, hereinafter referred 
to as the Brown case, has abolished segrega- 
tion in the public schools and being so it will 
now be necessary for the Board of Public In- 
struction to revise its school construction pro- 
gram to meet the requirements of a non-segre- 
gated school system. 

The gist of the holding in the Brown case 
was that the doctrine of “separate but equal” 
has no place in the field of public education 
and that segregation of children in the public 
schools solely on the basis of race, even though 
the physical facilities and other tangible factors 
may be equal, deprives those of the minority 
group of equal opportunities in contravention 
of the equal protection clause of the Fourteenth 
Amendment. The Court realized the gravity of 


that holding and because of its “wide appli- 
cability”, the “great variety of local conditions” 
and the complexity of the problem presented 
in formulating decrees in the case, the Court 
restored them to the docket and requested fur- 
ther argument by the Attorney General of the 
United States and the attorneys general of the 
affected states by October 1, 1954 in order that 
it have the advantage of their assistance in for- 
mulating proper decrees to finally dispose of 
the question. 

From this holding it follows that the main 
reason for restoring the cases to the docket and 
calling for argument was to determine what 
sort of a decree should be entered with refer- 
ence to the time and conditions under which 
segregation should be effectuated. In this de- 
termination many more problems are implicit 
than appear on the surface. A Mosaic recently 
published by a leading periodical (U. S. News 
and World Report) reveals an extensive study 
of the segregation question and among other 
things points out that four states approve seg- 
regation in the public schools by local option, 
eleven states have no specific laws on segrega- 
tion, sixteen states prohibit segregation in the 
public schools and seventeen states, including 
the District of Columbia, enforce public school 
segregation. 
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The states in the first, second and third 
groups, thirty-one in all, should experience little 
difficulty adjusting their school program to the 
Court’s order. The latter seventeen states in- 
cluding the District of Columbia will feel the 
impact of the Court’s decision in the Brown 
case very materially. These states are all in 
the southeastern part of the country, extending 
from Delaware to Texas, south of the Ohio 
River and north to Missouri. From its inception 
the public school system and the system of 
higher education in these states has been planned 
and projected on the segregation pattern. Re- 
ligious educational institutions, hospitals and 
churches for the two races have been con- 
structed and administered on a like plan. Many 
millions of dollars have gone into the construc- 
tion and equipment of plants and preparation 
of teachers and administrators to staff these 
institutions. The bulk of the funds to provide 
and support them was contributed in taxes and 
donations by local people. While the doctrine 
of “separate but equal” is said not to have been 
attained in all respects, it has always been the 
objective; it was approved in Plessy v. Fergu- 
son, 163 U.S. 587, 16 S.Ct. 1138, 41 L.Ed. 256, 
which was a transportation case but it has been 
several times considered in cases involving edu- 
cational questions. Berea College v. Common- 
wealth of Kentucky, 211 U.S. 45, 29 S.Ct. 33, 
53 L.Ed. 81. It has been relied on for many 
years and was not rejected until the opinion in 
the Brown case was handed down. 

[Patterns of Settlement] 

There is another facet which renders the 
problem of shifting from segregated to non- 
segregated schools difficult. In states where 
large numbers of both white and Negro citizens 
have settled, the pattern of settlement has gen- 
erally followed segregation lines, the mixed 
settlement being the exception. Public schools 
have been established to accommodate this 
pattern of settlement. White schools were set 
up convenient to white populations and Negro 
schools convenient to Negro populations. In 
other words, there was a voluntary zoning which 
made school district zoning by the Board of 
Public Instruction easy. To effectuate non- 
segregation in states where the school system 
has been set up from its inception on a segre- 
gated plan would in many instances render 
present physical plants useless and in other 
instances would require the expenditure of many 
millions of dollars for enlargement or. the con- 
struction of new facilities to provide an adequate 


public school system. Centralization and the 
school bus have virtually erased the “little red 
school house” or rural school from the picture 
but geography and the racial aspect have con- 
trolled the location of the school plant. In the 
states of Kentucky and Oklahoma the difficulty 
pointed out in this paragraph would be softened 
because of the wide margin between white and 
Negro school population, the latter being little 
above six percent of the whole in these two 
states. 

“Separate but equal” school facilities has so 
long been the law and practice in Florida and 
the other states where ‘segregation is the vogue 
that it is a fixed philosophy, it is not the product 
of prejudice nor is it a reflex from the will to 
discriminate. The people are committed to it 
for what they were led to believe were sound 
reasons, it is one of their fundamental beliefs, 
fortified by generations of practice and legis- 
lative policy and repeatedly approved by state 
courts of last resort. It has also’‘been approved 
for many years by the Supreme Court of the 
United States and only recently rejected by it. 
The recent finding of the Court that segregation 
of white and Negro children in the public schools 
has a detrimental effect on the Negro children, 
certainly had no part in formulating what may 
be termed a sectional view of the matter. 

In setting the case for argument in October 
we must assume from the tone of the Supreme 
Court’s order that it is in search of assistance 
on which to predicate a wise and proper decree. 
The foregoing and many other considerations 
may be submitted for consideration at that 
time. Every state will have peculiar barriers 
to overcome. It is only from consideration of 
these and other factors that the court will be 
able to determine whether non-segregation 
should begin at the graduate school level, the 
college level, the high school or the elementary 
school level or at all levels. The Brown case 
comprehends all levels. 

School systems are developed on long range 
planning. Since the Brown case reverses a 
trend that has been followed for generations 
certainly there should be a gradual adjustment 
from the existing segregated system to the non- 
segregated system. This is the more true in 
most of the states with segregated school sys- 
tems because plants and physical facilities have 
not kept pace with the growth of population, 
hence they are bursting at the seams from over- 
crowded conditions. 

Reversing social, political or educational 
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trends is difficult business, absent a public de- 
mand for them. It is not questioned that the 
states with segregated school systems have made 
distinct educational progress, none of them have 
asked for or desire a change, and only three of 
them are parties to this litigation. None of these 
states advocated the changed policy and some 
of them are said to be antagonistic to it. Local 
school committees and other organizations have 
taken a firm stand against it. The other three 
categories of states will have barriers to over- 
come but they should not be so difficult. The 
real purpose of the October argument is to 
evolve a blueprint for the execution of non- 
segregation, in other words to cast an order 
to effectuate the Court’s decree. Enough has 
been said to alert any one who thinks the prob- 
lem through, to the difficulties that will be 
encountered in doing this. It is a safe prediction 
that they are more numerous, more serious and 
more delicate than any with which the Court 
has grappled for a long time. 

The purpose of this line of discussion is to 
reveal the lack of merit in the motion to dismiss 
based on the decision in the Brown case. Ex- 
ploration of the intangible barriers to desegre- 
gation make a stronger case against the motion. 
They are more compelling than the physical 
ones. The moral attitude of the white popula- 
tion in the affected states will have infinitely 
more to do with correcting the alleged vices of 
segregation than any court decision. At* least 
one-fourth of the population of the country is 
involved, and it is utter folly to contend that 
desegregation or any other new and untried 
philosophy will take root and grow before a 
sympathetic feeling for it is established. In- 
tangible barriers dissolve under sympathetic 
understanding and trained leadership much 
more readily than they do under court orders. 
[Application of Brown Decision] 

It is of course true that since the decision 
in the Brown case the doctrine of “separate but 
equal” has no place in the field of public edu- 
cation. If that is to be the law from here on 
out it does not erase the fact that this doctrine, 
so recently discarded, has been the educational 
policy of seventeen states since the beginning 
of their public school system and that the legis- 
latures of these states have proceeded on that 
line to establish and strengthen their school 
systems. To replace it with an antithetic doc- 
trine will take years of skilful nurture in a soil 
that must be made congenial to the change. The 
ratio of Negro to white population makes the 


way to change difficult. In the nation the ratio 
of Negroes to whites is 1 to 10. If this ratio 
was evenly distributed the proposition of inte- 
gration would be much less complex but in 
most of the affected states the ratio is 18 to 
82, in some 35 to 65, and in others 45 to 55 or 
thereabout. Such ratios make the problem more 
complex. 

Differences in population ratios coupled with 
a background of master-servant relationship, 
the hatreds engendered by reconstruction, in- 
adequate school systems for the Negroes with 
the tensions produced from these and other 
pressures, have resulted in cultural and eco- 
nomic differences that will not be ,abridged 
by social or legal fiats. As one eminent educa- 
tional psychologist put it, the nation’s elemen- 
tary schools are pursuing a curriculum “pre- 
fabricated to fit a theoretical statistical average 
that in actual practice fits only about 40 per- 
cent.” The result, says he, is that rigid instruc- 
tion schedules move too fast for about 30 
percent of the students and too slowly for the 
other 30 percent. What the common denomina- 
tor will be if non-segregation is precipitated, 
no one can tell but certainly the reduction in 
classroom standards would be embarrassing 
if not chaotic to both races. The point to the 
whole matter is that you cannot enforce a 
philosophy or a system of instruction on a peo- 
ple so long inured to freedom of thought and 
conduct in the field involved so long as they 
are fundamentally opposed to that which is 
enforced on them. 

On Christian ethical grounds some critics 
contend that there is no sound reason to con- 
trovert the doctrine of the Brown case but it is 
not amiss to point out that long before that 
decision the states with segregated schools were 
moving to correct the alleged inequalities and 
injustices of segregation. Many Catholic, Prot- 
estant and private institutions of learning had 
thrown open their doors to Negroes. The Meth- 
odists, Baptists and Presbyterians have institu- 
tionally gone on record as approving the decision 
in the Brown case. Negroes have been admitted 
to a number of southern tax-supported colleges 
and professional schools including the law, 
medical and scientific associations. They have 
been elected to city councils and school boards, 
they have been designated as law enforcement 
officers in many instances and in fact in most 
scientific ventures all color distinctions have 
been abolished. During the decade prior to the 
Brown decision the affected states spent more 
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millions to equalize bi-racial school systems 
than had been previously spent in their history. 
In the south a liberal attitude has been exer- 
cised in a number of cases where the question 
of admitting Negroes to institutions of higher 
learning has been proposed. The fact that inte- 
gration has been accomplished in the armed 
forces, account of military discipline and other 
factors, can have little if any influence on the 
case at hand. 

[Brown Decision Discussed] 

In law I think the Brown decision was a 
great mistake. Whether or not the doctrine of 
“separate but equal” has a place in the field 
of public education is a question of policy 
determinable by the legislature. It is not a 
judicial question as I understand the canons 
of interpretation. Likewise, the question of 
segregation is for the same reason a legislative 
rather than a judicial question. As heretofore 
pointed out, the states so practicing it have 
voluntarily made great strides in removing the 
injustices and inequalities of segregation. After 
all, when these are removed there will be noth- 
ing left to quarrel about. The effect of the 
Brown decision will retard rather than accel- 
erate the removal of these inequalities. It will 
in my judgment inject other stresses that will 
complicate removal, some of which have been 
enumerated, all of which it would not be pos- 
sible to list. 

In the Brown case the Court was confronted 
with four cases, one from Kansas, one from 
South Carolina, one from Virginia and one 
from Delaware. The plaintiffs in each case 
were seeking admission to public schools on 
a non-segregated basis. The Court held that 
“separate educational facilities are inherently 
unequal.” What order of enforcement will 
emerge from the hearing in October will be 
determined by the showing made but it is 
inconceivable that the Court will undertake 
to settle the question of segregation in Florida, 
Georgia, Alabama, Mississippi and other states 
that were not parties to the Brown case, each 
of which has its peculiar problems with refer- 
ence to the matter. It is further inconceivable 
that in dealing with the question the Court will 
impose a condition on these states that Con- 
gress or any of the respective state legislatures 
have deigned to impose on them, that none of 
them have asked for or want, that they are in 
violent opposition to and have deep and decided 
convictions against. That it was a legislative 
question that the states could deal with as they 


saw fit has been bred in the bone so long that 
it sticks out in the blood. 
[History of Fourteenth Amendment] 

Another historical consideration fortifies this 
contention. When the Civil Rights Act was 
written into the Constitution in 1868 as the 
Fourteenth Amendment, Mr. Wilson of Iowa, 
its sponsor, removed it from any implication of 
mixed schools in these words: “Do they mean 
that in all things civil, social, political, all citi- 
zens, without distinction of race or color, shall 
be equal? By no means can they be so con- 
strued * * * nor do they mean that * * ° 
their children shall attend the same schools. 
These are not civil rights or immunities.” The 
Civil Rights Act was incorporated into the 
Fourteenth Amendment during reconstruction 
and its approval by the South was required 
before their representatives could be seated in 
Congress. Despite the fact that a majority of 
southern representatives were Negroes and 
“carpet baggers,” the question of integrated 
or non-segregated schools was not broached. 
In other words, enemies of the traditional South, 
those who dominated and were exploiting it, 
ordained that white and colored persons shall 
not be taught in the same but in separate 
schools. Two parallel societies were thus estab- 
lished in the South to work out their salvation 
in their own way. These two societies have 
worked in harmony to do this and the proof is 
ample that great progress has been made. At- 
tempts at hasty amalgamation of these societies 
will produce more stresses, troubles and conflicts 
than the good it can do will compensate for. 

From these and other observations that might 
be catalogued, we are convinced that the end 
of segregation must come by gradual adjust- 
ment. Practical approach to the realities can 
lead to no other conclusion. How long it will 
require no one can predict. Because of resi- 
dential segregation there will always be schools 
predominantly white and those predominantly 


‘colored. It will be much more difficult at the 


public school level than it will at the graduate 
school, the professional school or the university 
level. To homogenize Topsy, Little Red Riding 
Hood and Mary who carried her little lamb to 
school is going to be slow and tedious. There 
are still parents of children of tender years who 
are sensitive to any innovation or influence that, 
to them, militates against the cultural well-being 
of their offspring. It will be a tragedy to attempt 
to enforce it. If there is anything settled under 
our democratic theory it is this—that it is a 
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mistake to impose a law on any large segment 
of people before they are ready for it or ask 
for it. When segregation comes in the derho- 
cratic way it will be under regulations imposed 
by local authority who will be fair and just to 
both races in view of the lights before them. If 
it comes in any other way it will follow the fate 
of national prohibition and some other “noble 
experiments’. If there is anything settled in 
our democratic theory, it is that there must be 
a popular yearning for laws that invade settled 
concepts before they will be enforced. The 
U. S. Supreme Court has recognized this. 

We therefore conclude that there is no merit 
to the motion to dismiss. Any reasonable pattern 
for desegregation that may be imposed will 
require a long time and the record discloses a 
pressing necessity for improved school facilities. 
It is accordingly denied and the decree appealed 
from is reversed with directions to enter a de- 
cree validating the bonds. 

Reversed. 

ROBERTS, C. J., HOBSON and DREW, JJ., 
and MURPHREE, Associate Justice, concur. 

THOMAS, J., agrees to the conclusion. 

MATHEWS, J., dissents. 

[Concurring Opinion] 

MURPHREE, Associate Justice (concurring). 

I agree with Justice TERRELL that the rul- 
ing of the lower court should be reversed and 
the motion to dismiss the appeal denied. I 
would deny the motion to dismiss, however, 
upon the additional ground proposed by appel- 
lant; that is, that the people of Manatee County 
have recognized the need and indicated their 
desire for additional school facilities, and the 
Board of Public Instruction has the inherent 
power to reallocate the use of such facilities 
whenever it shall become necessary to comply 
with legal requirements. Surely a building in 
which the races are to be mixed will be con- 
structed no differently than one to be occupied 
by the white or by the colored. Under non- 
segregation it may be that the location of a 
particular school might be different, but that 
would not be sufficient reason to stifle indefi- 
nitely the public school capital improvement 
program now in progress throughout the state, 
in view of the seriously over-crowded conditions 
in practically every county. 

ROBERTS, C. J., and TERRELL, HOBSON 
and DREW, JJ., concur. 


[Dissent] 
MATTHEWS, Justice (dissenting). 


This appeal results from a final decree in a 
bond validation proceeding whereby the Circuit 
Judge refused to validate the bonds in question 
on procedural grounds. The legality of the 
purpose or use of the proceeds of the bonds 
was not questioned. This appeal is from that 
decree. 

After the bond validation in the Circuit Court 
and prior to the submission of the matter to 
this Court, by reason of an opinion by the 
Supreme Court of the United States in the case 
of Brown v. Board of Education, 347 U.S. 483, 
74 S.Ct. 686, the purpose or use of the proceeds 
of the bond issue as set forth in the proceedings 
became violative of the Fourteenth Amend- 
ment to the Constitution of the United St«tes. 

The appellees filed a motion to dismiss the 
appeal with the suggestion that the validation 
of the bonds is now a moot question. 

[Illegality of Purpose] 

I cannot agree with my associates in ordering 
the Circuit Judge to validate a bond issue when 
it is shown that the proceeds are to be used for 
a purpose prohibited by the State Constitution 
and in violation of the contractual obligations 
with the freeholders brought into being by the 
freeholders’ election approving the bonds. 

The question presented must now be answered 
by consideration of the Constitutions, statutes 
and unquestioned legal principles with reference 
to the bonds of governmental subdivisions. The 
opinions, conclusions, theories and wishful 
thinking of experts in psychology, philosophy, 
biology and sociology are of no assistance in 
determining these questions. 

A summary of unquestioned principles of law 
concerning such bonds and the validation there- 
of will be helpful. 

It is illegal for a county, municipality, district 
or other political subdivision to issue bonds for 
an unauthorized purpose or use. 

Even if bonds are authorized to be issued by 
a political subdivision by legislative authority, 
they are illegal if the purpose or use for which 
they are to be issued, or for which the proceeds 
are to be used, is prohibited by the State or 
Federal Constitutions. 

Public money cannot be spent unless pursuant 
to law and even then cannot be spent if the 
purpose or use for which it is to be spent is 
prohibited by the State or Federal Constitu- 
tions. Section 4, Article IX, Florida Constitu- 
tion. 

As an example: even though the Legislature 
enacted a law authorizing a tax for the benefit 
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of a chartered company or for paying interest 
on bonds issued by any such company, the tax 
could not be levied or bonds issued because 
the use or purpose of same would be in direct 
violation of Section 7, Article IX, Florida Con- 
stitution 

Another example: even though the Legisla- 
ture authorized the county, city or district to 
issue bonds for the benefit of any individual, 
company or corporation or association, such 
bonds would be illegal and void because they 
would be in direct violation of Section 10, Ar- 
ticle IX, Florida Constitution. 

The very purpose of a bond validation pro- 
ceeding is to determine the legality of the use 
or purpose of the proceeds for which it is 
proposed to issue the bonds. When the resolu- 
tion and proceedings submitted to the free- 


holders designates the particular purpose for. 


which the proceeds are to be used and such 
purpose is illegal or is not authorized or is 
prohibited by the State or Federal Constitutions, 
the bonds are illegal and void even though 
approved by the freeholders. 

If the purpose named and specified in the 
resolution or proceedings is legal then the 
bonds should be validated and if the adminis- 
trative board or other authorities should attempt 
to violate the contractual obligations with the 
freeholders and use the proceeds for a purpose 
different from that named aad specified in the 
resolution or cther proceedings then such action 
may be enjoined. In such a case the illegal use 
of the proceeds would not appear until there 
was an attempt or a threat to change the pur- 
pose. 

[Status of Florida Law] 

Where prior to validation it appears that the 
purpose or use of the proceeds of the bonds is 
illegal or not authorized or violates the State 
or Federal Constitutions, such questions should 
be determined and settled in the bond valida- 
tion proceedings and not by injunction, after 
the bonds have been validated and it appears 
that the proceeds are to be used for an illegal 
purpose. 

Section 12, Article XII, of the State Constitu- 
tion, reads: 

“White and colored children shall not 
be taught in the same schooi, but impar- 
tial provisions shall be made for both.” 

This was a part of the resolution when pro- 
posed and voted upon by the freeholders and 
is still a part of the Constitution of the State 
of Florida, but it is in direct conflict with the 


Fourteenth Amendment to the Constitution of 
the United States as now construed by the 
Supreme Court of the United States in Brown 
v. Board of Education, supra, in which the 
Supreme Court of the United States declared: 
“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others sim- 
ilarly situated for whom the actions have 
been brought are, by reason of the segre- 
gation complained of, deprived of the equal 
protection of the laws guaranteed by the 

Fourteenth Amendment. * * ° 

“# @ © We have now announced that 
such segregation is a denial of the equal 
protection of the laws.” (Emphasis sup- 
plied. ) 

Although this appears to be an ordinary pro- 
ceeding to validate school bonds which is pro- 
vided for by Chapter 75, F.S.A., the effect of 
the opinion of the Supreme Court of the United 
States in the Brown case may determine the 
validity of the bonds. 

The contention is that the purpose and use 
of the proceeds of the bonds as approved by 
the freeholders is in conflict with the Fourteenth 
Amendment to the Constitution of the United 
States, as now construed, and, therefore, the 
bonds are illegal and void, and if now changed 
to comply with the Fourteenth Amendment 
of the United States Constitution, will be illegal 
and void because they would then be issued 
for a use or purpose in violation of the con- 
tractual obligations with the freeholders and 
in direct conflict with Section 12, Article XII, 
State Constitution. 

It is now urged that since the bonds were 
authorized and since the vote of the freeholders 
on said bonds, the decision of the Supreme 
Court of the United States in the Brown case 
has made the question of the validation or issu- 
ance or sale of said bonds moot. 

The issuance of school bonds is provided 
for in Chapters 230 and 236, F.S., F.S.A. After 
the preliminaries have been taken, Section 
236.37, F.S., F.S.A., provides that the county 
boards shall determine whether projects for 
which bonds are proposed to be issued are 
essential, and after this determination is made 
the county board shall adopt a resolution “set- 
ting forth the proposals with reference to the 
projects” and this is sent to the State Superin- 
tendent. When the State Superintendent ap- 
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proves the same, “the county board shall then 
proceed at its next ensuing meeting to adopt a 
resolution authorizing” an election to be held 
for the purpose of determining whether bonds 
shall be issued “as proposed”. Subsequent sec- 
tions require publication of the resolution, notice 
of election, conducting of election and canvass- 
ing returns. If the result of the election is that 
a majority of votes cast shall be for bonds, the 
board is authorized and required to issue the 
bonds authorized by said election for the 
“purpose specified’ in the resolution as pub- 
lished. It will, therefore, be observed that the 
law under which it is proposed to issue the 
bonds requires with great particularity that the 
freeholders be given notice of the election and 
the purposes specified for the issuance of bonds. 
[Board Resolution] 


The bonds proposed to be issued were cov- 
ered by resolution for “White Schools” and 
“Negro Schools”. The resolution reads as fol- 
lows: 

“Be It Resolved by the Board of Public 

Instruction of Manatee County, Florida: 

“Section 1. An election is hereby ordered 
to be held in Special Tax School District 

No. 1 of Manatee County, Florida on 26th 

day of January, 1954, to determine whether 

or not there shall be issued bonds of said 

District in the principal amount of not ex- 

ceeding $1,750,000 bearing interest, pay- 

able semi-annually, at such rate or rates, 
not exceeding the legal rate, as shall be 
determined at the time of the sale thereof, 
and to mature serially in annual installments 
over a period not to exceed twenty years 
from the date of said bonds, for the purpose 
of financing part of the cost of acquiring, 
building, enlarging, furnishing or otherwise 
improving buildings or school grounds, 
more specifically described as follows: 

“White Schools 
[Then follows details of improvements and 

amounts. ] 

“Negro Schools 

[Then follows details of improvements and 

amounts. ] 
“Grand Total $3,250,000.00 

“Funds estimated as avail- 

able under constitutional 


amendment $1,500,00.00 
“Balance—amount of pro- aks 
posed bond issue $1,750,000.00 


as provided in a resolution heretofore 


adopted by this Board on the 8rd day of 
November, 1953, which said resolution was 
approved pursuant to law by the State Su- 
perintendent of Public Instruction on the 
20th day of November, 1953.” 


At the time of the election by the freeholders, 
the bonds in question were authorized for the 
purposes designated; that is, for the purpose of 
“acquiring, building, enlarging, furnishing or 
otherwise improving buildings or school 
grounds” for separate Negro and white schools. 

In due course petition for validation of said 
bonds was filed and after hearing, final decree 
refusing to validate such bonds on grounds not 
here involved was made and entered on April 
24, 1954. 

Chapter 75, F.S.A. provides for bond valida- 
tion. The only purpose of this law is to deter- 
mine the validity of the proposed bonds before 
they are offered for sale and the proceeds used 
for the purposes designated in the proposal 
upon which the freeholders voted. 

It is suggested that a decision or opinion con- 
cerning the validity of the bonds, because of 
the Fourteenth Amendment of the United States 
Constitution as now construed and Article XII 
of the Florida Constitution, is premature and 
should not be decided until after the bonds have 
been sold and there is some action or threat to 
use the proceeds of the bonds. 

It would do no good “to lock the stable door 
after the horse is gone”. It would not protect 
the taxpayer after bonds are issued and sold 
and an aluminum factory was built to hold that 
such bonds were illegal. State v. Town of 
North Miami, Fla., 59 So.2d 779. In a study of 
the validation proceedings which have been 
appealed to this Court since the enactment of 
the validation statutes it appears that such pro- 
ceedings were for one purpose and one only 
and that was to determine the validity or legal- 
ity of the proposed bond issues prior to thessale 
of the bonds. The determination of the legality 
of the bonds in the validation proceedings vit- 
ally and materially affects the marketability of 
the bonds. 

It is quite true that if the purpose for which 
the bonds were voted upon is legal and the 
bonds have been sold, an injunction may be a 
proper remedy to prevent an administrative 
board from spending the money for a purpose 
different from that as set forth in the bond reso- 
lution and voted upon by the freeholders. In 
the case of Whitner v. Woodruff, 68 Fla. 465, 
67 So. 110, after the bonds were sold, the board 
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of county commissioners attempted to change a 
proposed road to a new location from that sub- 
mitted to the voters. This Court said: 

“From this language we understand the 
holding to be that the county commissioners 
may change the proposed route within a 
municipality after a different location has 
been submitted to popular vote as the one 
to be paved. To this we cannot give our 
assent. While the citizens might, if re- 
quested, have such confidence in their offi- 
cials as to give them power in general 
terms, yet, when the request is for specific 
limited power, those officials must keep 
within its limitations. If the county com- 
missioners obtain the consent of the people 
by a vote to pave, at public expense, a des- 
ignated road or street, those owning prop- 
erty fronting upon that road or street may 
justly complain, if the officials undertake 
to pave, not that street, but another parallel 
street three blocks distant.” 

In the case now before us the purpose for 
which the bonds were approved was legal at 
the time of the election. After the filing of the 
validation proceedings the purpose set forth in 
the bond resolution upon which the people 
voted has now been made illegal because in 
violation of the Fourteenth Amendment to the 
Constitution of the United States as now con- 
strued. 

[Florida Constitution] 

Our present Constitution is known as the Con- 
stitution of 1885, which provides for a uniform 
system of free public schools and for the liberal 
maintenance of the same. Among the provisions 
provided for as a part of the free public school 
system was Section 12, Article XII, which reads: 

“White and colored children shall not be 
taught in the same school, -but impartial 
provision shall be made for both.” 

At the time of the adoption of the State Con- 
stitution of 1885 no’ one had raised the question 
now before us. 

In the case of Plessy v. Ferguson, 163 U.S. 
537, 16 S.Ct. 1138, 41 L.Ed. 256, in a trans- 
portation case, the Supreme Court of the United 
States adopted the doctrine of “separate but 
equal” facilities. 

In the case of Brown v. Board of Education, 
supra, it was contended that “separate but 
equal” facilities deprive the Negro children of 
equal protection of the laws guaranteed to them 
by the Fourteenth Amendment to the Consti- 
tution of the United States. It was further con- 


tended that even though the physical facilities 
were identical in every respect they were un- 
equal because they were separate. 

Acting under Article XII of the State Consti- 
tution, the Legislature of Florida has been most 
generous in attempting to maintain a uniform 
system of free public schools and to make 
impartial provision for Negro and white chil- 
dren. 

In 1885 there were few, if any, public sup- 
ported Negro schools. The state was in bad 
financial condition, but it undertook to provide 
a system which would bring into existence 
schools for Negro children on the same basis 
as white children. 

Until Section 9 of Article XII was amended 
at the general election in 1926, the amount con- 
tributed by the state for the school system was 
very limited and consisted only of the interest 
of the state school fund, the one-mill state ad 
valorem tax, and fines collected under the penal 
laws of the state and county. This section was 
amended in 1926 to include all appropriations 
by the Legislature which with all other county 
funds to be apportioned by law solely for the 
purpose of support and maintenance of the free 
public schools (as provided for in Article XII 
of the Constitution). In 1927 the total amount 
appropriated by the state for the public school 
system was approximately one-half million dol- 
lars, and under this amendment the last appro- 
priation made by the Legislature exceeded fifty 
million dollars for the maintenance and support 
of the schools, which was in addition to funds 
raised by local taxation and also by Section 18 
of Article XII, for capital outlay and for the 
erection of school buildings as a part of the free 
public school system as established under our 
Constitution. In an attempt to provide separate 
and equal facilities and to give to Negro chil- 
dren the full advantage of the opportunity of 
a free public education, the state, counties and 
districts have spent untold millions of dollars. 
In addition to this the state has established a 
university exclusively for Negroes where they 
are afforded an opportunity for the same ad- 
vantages in higher education as is afforded to 
white students. 


[Effect of Brown Decision] 


’ Under the decision in the Brown case these 
school plants and buildings cannot now be used 
as separate but equal facilities for the two races, 
but all buildings and all school plants must 
now be open to all in direct contravention of 
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our Constitution if they are supported and main- 
tained at public expense. 

If the buildings and plants now in existence 
cannot be used as a part of the free public 
school system providing for separate but equal 
facilities for Negro and white children, then it 
naturally follows that no school or school plant 
in the future can be so used. 

There is no reasen why we should dodge this 
question or why it should only be discussed 
behind closed doors or in whispers. It is a 
public question involving the Constitutions of 
the State and the United States, and is now 
presented to this Court openly, frankly and 
above-board. Notwithstanding the fact that we 
may know, which we do, that the Fourteenth 
Amendment of the Constitution of the United 
States was never adopted in the manner required 
by that fundamental document, United States 
v. Gugel, D.C., 119 F.Supp. 897, it is now a 
part of that document simply because the Su- 
preme Court of the United States has said so; 
and what that Court says is a part of the funda- 
mental law of the land, and we are bound by 
it. In Henderson v. State ex rel. Lee, Fla., 65 
So0.2d 22, 25, the suit arose in Wisconsin about 
a Wisconsin law. Florida was not a party to 
the suit. There is a material difference between 
a decree in a particular suit and an opinion by 
the Supreme Court of the United States. In 
the Henderson case, this Court said: 

“The question of the agreement of this 
Court with the majority opinion in the 
Wisconsin case [Amalgamated Association 
of Street Electric Railway and Motor Coach 
Employees of America, Division 998 v. 
Wisconsin Employment Relations Board, 
340 U.S. 383, 71 S.Ct. 359, 95 L.Ed. 364] 
is not involved in this opinion. Article 6 
of the Constitution of the United States, 
among other things, provides as follows: 

“‘This Constitution, and the Laws of the 
United States which shall be made in Pur- 
suance thereof; * * * shall be the supreme 
Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to 
the Contrary notwithstanding.’ 

“When a law, enacted by Congress, is 
construed and interpreted by the Supreme 
Court of the United States, that interpre- 
tation and construction becomes a part of 
the supreme law of the land, and an opin- 
ion by that tribunal upon the questions at 

issue is absolutely binding upon this Court, 





whatever may be the personal predilec- 

tions of the Justices. 
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“@ ® ® So it is, that until the law is 
modified or changed by Congress, or the 
opinion with reference thereto is modified, 
changed or receded from by the Supreme 

Court of the United States, this Court and 

every other court, is bound to give full 

effect to the law as construed in the opin- 
ion, for it is the supreme law of the Land.” 

It matters not what our views may be with 
reference to the Brown case, until it is modified 
or changed or the Fourteenth Amendment to 
the Constitution of the United States is 
amended, it is binding upon us. Obedience 
to constituted authority is essential in our form 
of government. 

In order to reach a correct decision upon the 
question now before us it is necessary that we 
analyze to some extent the opinion in Brown 
v. Board of Education, supra. 

It should be noted that even in that case, 
Brown v. Board of Education, supra, the Su- 
preme Court of the United States has not yet 
gone so far as to pre-empt the field of free 
public education. It still recognizes that free 
public education is primarily a state function 
and that it cannot force any state to furnish 
free public education. This opinion goes no 
farther than to say that where the state itself 
undertakes to provide a system of free public 
education then it must provide it on the terms 
prescribed by that opinion: that is, the system 
adopted by the state must make the free public 
education available to all on equal terms as 
prescribed by it. It then lays down the propo- 
sition that even though physical facilities and 
other tangible factors may be equal, the chil- 
dren of minority groups are denied equal edu- 
cational opportunities unless the same identical 
facility is afforded to every group. The opinion 
further holds that the doctrine that “separate 
but equal” has no place in free public educa- 
tion and denies to children of minority groups 
the equal protection of the laws guaranteed by 
the Fourteenth Amendment. In the course of its 
opinion in Brown v. Board of Education, supra, 
the Supreme Court of the United States said: 

“Today, education is perhaps the most 
important function of state and local gov- 
ernments. Compulsory school attendance 

laws and the great expenditure for educa- 
tion both demonstrate our recognition of 
the importance of education to our demo- 
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cratic society. It is required in the perform- 
ance of our most basic public responsibili- 
ties, even service in the armed forces. It 
is the very foundation of good citizenship. 
Today it is a principal instrument in awak- 
ening the child to cultural values, in pre- 
paring him for later professional training, 
and in helping him to adjust normally to 
his environment. In these days, it is doubt- 
ful that any child may reasonably be ex- 
pected to succeed in life if he is denied 
the opportunity of an education. Such an 
opportunity, where the state has under- 
taken to provide it, is a right which must 
be made available to all on equal terms. 

“We come then to the question presented: 
Does segregation of children in public 
schools solely on the basis of race, even 
though the physical facilities and other 
‘tangible’ factors may be equal, deprive the 
children of the minority group of equal 
educational opportunities? We believe that 
it does. 

“In Sweatt v. Painter, supra (339 U.S. 
629, 70 S.Ct. [848] 850, [94 L.Ed. 1114]), 
in finding that a segregated law school for 
Negroes could not provide them equal edu- 
cational opportunities, this Court relied in 
large part on ‘those qualities which are in- 
capable of objective measurement but which 
make for greatness in a law school.’ In 
McLaurin v. Oklahoma State Regents, supra 
(339 U.S. 687, 70 S.Ct. [851] 853, [94 L.Ed. 
1149] ), the Court, in requiring that a Negro 
admitted to a white graduate school be 
treated like all other students, again re- 
sorted to intangible considerations: “* ° ° 
his ability to study, to engage in discus- 
sions and exchange views with other stu- 
dents, and, in general, to learn his pro- 
fession.. Such considerations apply with 
added force to children in grade and high 
schools. To separate them from others of 
similar age and qualifications solely because 
of their race generates a feeling of inferior- 
ity as to their status in the community that 
may affect their hearts and minds in a way 
unlikely ever to be undone. * * ° 

“Whatever may have been the extent of 
psychological knowledge at the time of 
Plessy v. Ferguson, this finding is amply 
supported by modern authority. Any lan- 
guage in Plessy v. Ferguson contrary to this 
finding is rejected. 

“We conclude that in the field of public 


education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. There- 
fore, we hold that the plaintiffs and others 
similarly situated for whom the actions 
have been brought are, by reason of the 
segregation complained of, deprived of the 
equal protection of the laws guaranteed by 
the Fourteenth Amendment. This disposi- 
tion makes unnecessary any discussion 
whether such segregation also violates the 

Due Process Clause of the Fourteenth 

Amendment.” (Emphasis supplied.) 

The actual effect of this opinion is that if 
a state builds two school plants side by side, 
identical in every detail, equal protection of 
the laws is nevertheless denied. if Negroes are 
required to attend one school plant and white 
children are required to attend the other. 

The Court .lays great stress upon its own 
pronouncement that the policy of separating 
races is usually interpretive of denoting an 
inferiority complex and states that segregation 
has a tendency to retard the educational and 
mental development of Negro children. 

The Negro race has made more progress 
under segregation in a shorter time than any 
other race in history. They have been afforded 
an opportunity to develop their own culture in 
schools attended only by those of their own 
race. In these schools they have had the oppor- 
tunity and have taken advantage of it. The 
opinion of the Supreme Court of the United 
States in the Brown case takes absolutely no 
account of the effect of desegregation upon 
white children and seems to express the opinion 
that only colored children will be affected. 
Nothing could possibly produce a feeling of 
inferiority in the Negro child more than to 
require of him that he go to a school largely 
attended by white children where he would 
have practically no opportunity to associate 
with children of his own race. 

It is well that the Supreme Court of the 
United States has recognized that education is 
perhaps the most important function of state 
and local governments. A school plant of today 
is entirely different from the school of yesterday 
where “Mary” carried her little lamb or where 
“Little Red Riding Hood” attended. A school 
plant today consists of buildings where teaching 
takes place and where many and varied social 
functions are held. Such plants contain cafe- 
terias, dining rooms, toilet facilities, recreation 
rooms; and the grounds going to make up the 
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plant contain ample space for football fields, 
basketball courts, tennis courts, walks, swim- 
ming pools and other recreational centers. The 
effect of this opinion constitutes not only an 
attempt to force white and Negro children to 
attend the same classrooms together but also 
that Negro children are denied the equal pro- 
tection of the law unless white children are 
forced to co-mingle freely with them, “to engage 
in discussions and exchange of views with other 
students’” (white), and to enjoy “intangible 
considerations”. Sitting in the same classroom, 
or seat, is only one step for complete desegre- 
gation. 

It is urged upon us that because the Supreme 
Court of the United States in the cases now 
before it has requested the parties to present 
further argument as to how particular decrees 
shall be framed and how they shall be made 
effective, the free public school system of the 
State of Florida is not yet affected. This is an 
incorrect assumption. The Supreme Court of 
the United States announced, in its opinion, 
in no uncertain terms that the plaintiffs were 
deprived of equal protection of the laws because 
“separate but equal” has no place, that separate 
educational facilities are inherently unequal and 
that segregation has deprived the plaintiffs of 
the equal protection of the laws. Although 
recognizing that it has no authority to order a 
state to maintain a free public school system, 
it has stated that “where the state has under- 
taken to provide it, [it] is a right which must 
be made available to all on equal terms”, and 
that equal means the same facilities. After hav- 
ing made these solemn announcements, the 
Supreme Court of the United States concluded 
by saying: “We have now announced that such 
segregation is a denial of the equal protection 
of the laws.” (Emphasis supplied.) It did not 
say that the opinion would become effective 
next year, five years or ten years from now, but 
now; that is, the date of the filing of its opinion. 
By its opinion the Court ruled that segregation 
in the free public schools is a denial of equal 
protection of the law although the facilities 
may be identical. Consequently, such opinion is 
now the supreme law of the land by which we 
are bound, irrespective of what our personal 
views may be. 

The opinion not only reverses the position 
heretofore taken by the Supreme Court of the 
United States, but being the supreme law of 
the land, it has utterly destroyed Article XII 
of the Constitution of the State of Florida which 
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provides for free public education for Negro 
and white children, with impartial provision 
for both, but prohibits the teaching of Negroes 
and whites in the same school plant. In addi- 
tion to this constitutional prohibition, Section 
228.09, F.S., F.S.A., is as follows: 
“228.09 Separate schools for white and 
negro children required 
“The schools for white children and the 
schools for negro children shall be con- 
ducted separately. No individual, body of 
individuals, corporation, or association shall 
conduct within this state any school of any 
grade (public, private, or parochial) where- 
in white persons and negroes are instructed 
or boarded in the same building or taught 
in the same classes or at the same time by 
the same teachers.” 


Pursuant to the Florida Constitution and in 
obedience thereto, Chapter 232, F.S., F.S.A., 
provides for compulsory attendance of children, 
and for the enforcement of such compulsory 
attendance. The compulsory attendance law 
was enacted to compel the attendance at free 
public schools as they existed under Section 
12, Article XII of the State Constitution; that 
is to say, free public schools which were law- 
ful at that time, but which have become unlaw- 
ful under the decision in the Brown case. 

Free public education is still a state function, 
even under the opinion of the Supreme Court 
of the United States in the Brown case. We 
have no law in this state to compel attendance 
of Negro children at white schools or white 
children at Negro schools. Our compulsory 
attendance law now appears to be in direct 
conflict with the opinion of the Supreme Court 
of the United States in the Brown case. 

The question we are confronted with, there- 
fore, is whether or not bonds which have been 
authorized by a resolution of the Board of Pub- 
lic Instruction and approved by the freeholders 
as provided for by the Constitution (State) 
can now be validated and sold and the proceeds 
used for a purpose prohibited by the Constitu- 
tion of the State of Florida, and in violation 
of the contractual obligations of the bond 
holders? 

It is begging the question and postponing the 
evil day to say that the Supreme Court opinion 
in the Brown case is not now effective because 
no decree has yet been entered. The Constitu- 
tion of the United States provides for the Su- 
preme Court, and its opinions and decisions are 
a part of the supreme law of the land. Irre- 

















spective of the date the Supreme Court of the 
United States may make its decree effective, 
its decision, or opinion, was effective on the 
day it was announced. There is no need to 
postpone the evil day. If we must have deseg- 
regated schools and if we cannot use money 
voted for segregated schools for the purpose of 
building desegregated schools, we should know 
it now. There is nothing more firmly estab- 
lished in this state than the principle that public 
money cannot be spent except in pursuance of 
appropriations made by law, Section 4, Article 
IX, State Constitution, unless it be the principle 
that public money cannot be spent for a purpose 
prohibited by law. In this case both principles 
are involved. Not only is it true that there is 
no authority in the Florida Constitution or the 
laws of Florida which authorizes the expendi- 
ture of public money for desegregated schools, 
but Section 12, Article XII, Florida Constitu- 
tion, is a direct, plain, positive and unequivocal 
prohibition against any such expenditure. 

The Constitution of the State of Florida was 
proposed in a Convention and approved and 
adopted by the people. It declared the public 
policy of the State of Florida with reference 
to free public education. That policy cannot 
be changed except in the method provided for 
in the State Constitution. It is the responsibility 
of the Legislature and the people to establish 
the public policy with reference to our free 
public school system; it is not within the 
province of this Court to do so. We are bound 
to support, protect and defend two Constitu- 
tions and each is supreme in its sphere. The 
opinion in the Brown case holds that the Court 
cannot compel a state to maintain a system 
of free public education, but that if the state 
does undertake to do so, the system cannot 
be maintained on a segregated basis. The Con- 
stitution of Florida provides for a free public 
system of education on a segregated basis and 
actually prohibits. the expenditure of public 
money or the maintenance of a desegregated 
system when it declared, “White and colored 
children shall not be taught in the same school, 
but impartial provision shall be made for both.” 
(Emphasis supplied.) Section 12, Article XII, 
State Constitution. 

If the people of the State of Florida wish 
to maintain a free public school system where 
white and Negro children will co-mingle and be 
taught in the same school plant, it will be neces- 
sary for a constitutional amendment to be 
adopted as provided for in the Constitution it- 
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self making provision for such a free public 
school system. 

Four members of this Court cannot amend 
the Constitution; neither can the County School 
Boards, the State Board of Education, the Gov- 
ernor nor his Cabinet. Such amendment must 
be approved and proposed by three-fifths of 
the membership of each house of the Legisla- 
ture and then voted upon and approved by 
the electors of the State. 

The proposed bond issue as submitted to the 
freeholders was for the purpose of building 
and improving separate schools for Negro and 
white children and, as has been noted, is in 
direct conflict with the United States Constitu- 
tion, as now construed by the Supreme Court 
of the United States in the Brown case. There- 
fore, the purpose for which the money is to be 
expended is illegal. The purpose being illegal, 
it follows that the bonds are illegal. The pur- 
pose for which such bonds were to be issued 
cannot now be changed to build and improve 
schools where Negro and white children may 
be permitted or forced to attend the same 
schools. Such purpose would be in direct con- 
flict with the Constitution of the State of Florida 
and in violation of the contractual obligations 
with the freeholders. 

The State of Florida now has a choice. The 
free public school system, as fixed and estab- 
lished in the Constitution of Florida, has been 
destroyed by the opinion of the Supreme Court 
of the United States in the Brown case. How- 
ever, even under that opinion, Florida still has 
the right to establish another public school sys- 
tem—a system in compliance with the provisions 
of the United States Constitution as currently 
construed by the Supreme Court of the United 
States. Whether the people of Florida will take 
such step involves a question of public policy 
over which this Court has no control. A new 
policy, establishing a free public school system, 
is for the Legislature to propose and the elec- 
torate to adopt or reject. The electorate has the 
right to decide that the new policy with refer- 
ence to free public schools shall be to force 
Negro and white children to attend the same 
schools, in the same buildings and in the same 
classrooms. Under our constitutional system of 
government, only the electorate can make this 
decision. 

The validation of the bonds involved now 
presents a moot question, and the case should 


be dismissed. 
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J. H. MATLOCK et al. v. BOARD OF COUNTY COMMISSIONERS OF WAGONER COUNTY, 


Oklahoma, et al. 


Supreme Court of Oklahoma, February 15, 1955, 281 P.2d 169. 


SUMMARY: Taxpayers brought a class suit for an injunction in an Oklahoma State Court 
to test the legality of school bonds, asserting their invalidity since, under Oklahoma law, the 
schools were maintained on a segregated basis. The plaintiffs appealed from an adverse 
ruling of the trial court. The Supreme Court of Oklahoma held the issuance of the bonds to 
be legal under the Oklahoma school laws, holding that the laws respecting the acquisition, 
repair and maintenance of school property were not invalidated by the United States Su- 


preme Court in the School Segregation Cases. 


JACKSON, J. 


This is an action involving the legality of 
proceedings for voting bonds for improvement 
of separate schools. It was brought by plaintiffs, 
J. H. Matlock and Jeff McHenry, for themselves 
and all other taxpayers in Wagoner County, 
Oklahoma, similarly situated as themselves, 
to enjoin the Board of County Commissioners 
of Wagoner County, and others, from deliver- 
ing to the purchasers thereof the bonds of a 
certain bond issue, voted for separate schools, 
and from entering into and letting contracts for 
construction and repairs of separate school 
buildings as suggested in the bond Election 
Proclamation, and from otherwise incurring any 
obligations to be paid out of the money to be 
derived from the sale of said bonds. 

The trial court sustained defendants’ demurrer 
to the plaintiffs’ petition and upon plaintiffs’ 
election to stand on their petition as filed, the 
court entered judgment for defendants. From 
this order and judgment, plaintiffs bring this 
appeal. 

Parties will be referred to as they appeared 
in the trial court. 

In their original petition as supplemented, 
plaintiffs alleged in substance: 

That the Board of County Commissioners on 
January 18, 1954, authorized by Resolution the 
calling of an election for the purpose of voting 
on the question of issuing negotiable bonds of 
said county in the sum of $431,000, for the pur- 
pose of purchasing school sites, erecting school 
buildings, and making repairs, all for the per- 
manent improvement of the county's separate 
schools; that pursuant thereto the election was 
held on February 9, 1954, and the bond issue 
carried by vote of the county’s electors; that the 
school districts in which the plaintiffs reside 
were not included in the allocation of the pro- 


ceeds of the sale of bonds as designated by the 
County Commissioners in the Election Procla- 
mation; and that all of the school districts that 
were included were for separate or Negro 
schools. 

The plaintiffs further alleged that in these 
election proceedings the County Commissioners 
acted under color of 70 O.S. 1951 §§ 15-7 to 
15-18, which govern the proceedings for voting 
bond issues for the benefit of separate schools, 
and that the provisions of that statute are un- 
constitutional for the reasons hereinafter set 
forth. 

It is admitted on this appeal that the Board 
of County Commissioners acted under the au- 
thority of 70 O.S. 1951 §§ 15-7 to 15-18, and 
that its proceedings thereunder were regular. 
It would therefore follow that if such provisions 
are unconstitutional, plaintiffs’ petition stated a 
cause of action and a demurrer thereto should 
have been overruled. On the other hand, if 
the provisions of said statute are not unconsti- 
tutional, then the trial court’s ruling in sustain- 
ing the demurrer was proper. 


[Plaintiff's Contentions] 


Plaintiffs attacked the constitutionality of the 
statutes in question on two grounds: 

First: They contend that it permitted the 
County Commissioners to make an allocation 
of the proceeds of the bond sale that was 
capricious and arbitrary and to impose a tax 
burden on taxpayers without permitting them 
to share in the benefits, thereby taking the prop- 
erty of plaintiffs without due process of law. 
This point is not argued in their brief and no 
decisions are cited in support thereof. It is 
assumed therefore that plaintiffs have abandoned 
that theory and as the court is not aware of any 














reasons to support it, that contention is rejected. 
See Seidenbach’s v. Crown Drug Co., 191 Okl. 
228, 127 P. 2d 800. 

Second: Plaintiffs contend that since said 
statutes deal solely with maintenance of sepa- 
rate schools under our system of segregation, 
said statutes are in violation of the due process 
and equal protection clauses of the Fifth and 
Fourteenth Amendments to the Constitution of 
th United States, and cite in support thereof 
Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 
98 L.Ed. 884, and Brown v. Board of Education 
of Topeka, Shawnee County, Kansas, 347 U.S. 
483, 74 S.Ct. 686, 692, 98 L.Ed. 873, promul- 
gated by the United States Supreme Court. 
These cases involved the constitutionality of law 
requiring segregation in public schools, and in 
Brown v. Board of Education of Topeka, etc., 
supra, the Supreme Court said: 

“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others simi- 
larly situated for whom the actions have 
been brought are, by reason of the segrega- 
tion complained of, deprived of the equal 
protection of the laws guaranteed by the 
Fourteenth Amendment. * * *” 

In Bolling v. Sharpe, supra, the Supreme Court 
held that segregation in public schools is a 
deprivation of liberty in violation of the due 
process clause of the Fifth Amendment. 

Plaintiffs contend that these decisions of the 
Supreme Court completely struck down the 
Oklahoma separate school system, and that the 
issuance of the bonds for the purpose of build- 
ing and making improvements for separate 
schools would be in direct conflict with the law 
announced by the Supreme Court of the United 
States in the segregation cases. 

It should be pointed out here that the School 
Code of the State of Oklahoma, of which the 
statutes in question are a part covers the entire 
field of public education, such as the organiza- 
of school districts, employment and qualifica- 
tion of teachers, the acquisition, management 
and control of school facilities, and tax levies, 
to mention only a few. These are purely local 
problems not involved in the Supreme Court 
cases above cited. 

The statutes in question in this case have to 
do with the acquisition and maintenance of 
school property. If it could be said that prop- 
erty so acquired could not be used for any 
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purpose‘ other than the education of children of 
the colored race, since it is for separate schools, 
there might be some merit in plaintiffs’ con- 
tention. But such contention cannot be sus- 
tained. 

The counties and school districts in every 
county in this state now own school property 
designated for use by separate schools. Elimi- 
nation from the Oklahoma Statutes of the pro- 
vision for separation of races in our schools 
would not raise a question of the legality of the 
ownership of this property; nor make it illegal 
to use, repair and maintain it. 

The question before the United States Su- 
preme Court in the cases above cited was limited 
to the use of school property, or its restriction 
of use as applied to race or class. That court 
recognized the fact that various problems would 
arise in the states affected by the decision in 
changing from segregated to non-segregated 
schools, and in Brown v. Board of Education 
of Topeka, etc., supra, the court said: 

“Because these are class actions, because 
of the wide applicability of this decision, 
and because of the great variety of local 
conditions, the formulation of decrees in 
these cases presents problems of consider- 
able complexity. ° ° In order that we 
may have the full assistance of the parties 
in formulating decrees, the cases will be 
restored to the docket, and the parties are 
requested to present further argument on 
Questions 4 and 5 previously propounded 
by the Court * * *.” 


[Application to Bond Issue] 


It is apparent from this language that it was 
not the intention of the United States Supreme 
Court to paralyze or cripple the normal func- 
tioning of the school systems of the states af- 
fected during the period of changing from 
segregated to non-segregated schools, and such 
is not the effect of its decision in those cases. 

70 O.S. 1951 § 1-3 provides that: 

“If any section or part of the Oklahoma 
School Code is found to be ambigious or 
otherwise subject to more than one inter- 
pretation, such section shall be liberally 
construed to the extent that the general 
purpose of the entire code and of public 


"education may be advanced.” 


70 O.S. 1951 §§ 15-7 to 15-13 provides a legal 
procedure for acquiring and maintaining school 
property and it is our duty under the Statute, 
70 O.S. 1951 § 1-3, supra, to construe the Okla- 
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home School Code so that public education may 
be advanced in this state. 

For the reasons above stated, we hold that 
the statute in question is not in conflict with 
the Constitution of the United States or the 
Constitution of the State of Oklahoma, and that 


plaintiffs’ petition failed to state a cause of 
action. 
The judgment of the trial court is affirmed. 
JOHNSON, C. J., and WELCH, DAVID- 
SON, HALLEY, and BLACKBIRD, JJ., concur. 
WILLIAMS, V. C. J., and CORN, J., dissent. 
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School Districts—Oklahoma 


Levesta SHOATES et al. v. David L. HOWERY, County Superintendent, LeFlore County. 
Oklahoma, et al. 


United States District Court, Eastern District, Oklahoma, April 9, 1955, 130 F.Supp. 879. 


SUMMARY: Negroes brought suit in United States District Court against county officials seek- 
ing a declaration that the attempted dissolution of a dependent school district and annexa- 
tion of the territory thereof to an independent district would be in deprivation of their 
federal constitutional rights. In 1953 the Oklahoma State Board of Education, in accord- 
ance with state law, had declared the Fort Coffee District disorganized because the aver- 
age attendance of the one school in the district, a white school, had fallen below thirteen. 
At the time of dissolution Negro pupils constituted the majority of the school population 
of the district. The Negro pupils were attending a consolidated county school. The plain- 
tiffs urged that the district should not have been disorganized, because there were more than 
thirteen Negro pupils in the district, but instead the colored school should have been desig- 
nated as the district’s majority school. The Court dismissed the case, holding that it involved 
only a question of the construction of state statutes. A portion of the Court’s opinion, by 
WALLACE, D. J., follows (footnotes omitted) : 


Oe de segregation rationale which underlies them; 


In addition, it is this Court’s impression that 
the action taken by the defendant was in accord- 
ance with the applicable law as now written; 
and, did not of itself amount to a failure to give 
equal protection to all persons or races. It may 
well be that the Oklahoma statutes are vulner- 
able to constitutional challenge because of the 


however, such issue is not before this Court. 
Only the construction of the Oklahoma law, 
and, not the constitutionality of the statutes is 
raised in this suit. 

The instant case should be dismissed. Plaintiffs 
must prosecute their cause of action in the proper 
state forum. 
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Ruby Jackson GAINER et al. vy. SCHOOL BOARD OF JEFFERSON COUNTY, ALABAMA, et 
al. 


United States District Court, Northern District, Alabama, November 4, 1955, 135 F.Supp. 559. 


SUMMARY: In a class action, begun in 1942, Negro school teachers in Alabama sought 
equalization of salaries, alleging discrimination on the basis of race or color. The Court 
entered a decree in 1945 enjoining the School Board against discriminating in the payment 
of salaries. Through present proceedings the petitioners sought to have the defendant school 
board adjudged in contempt for failure to carry out the decree and to have a compensatory 








COURTS 139 


fine imposed. The Court concludes that a case for civil contempt is made out but finds no 
basis in tort or contract for the collection of damages from the board, hence no power in 
the Court to impose a compensatory fine for benefit of petitioners. 


LYNNE, Chief Judge. 


A final decree of this Court, entered by and 
with the consent of the parties and enrolled 
herein on April 27, 1945, terminated the class 
action of Negro teachers in the schools of Jeffer- 
son County, Alabama, which had been instituted 
on March 27, 1942, by the filing of the complaint? 
of William J. Bolden, as the only named plaintiff 
against School Board of Jefferson County, Ala- 
bama, and J. E. Bryan, Superintendent of Schools 
of Jefferson County, Alabama (sic), as defend- 
ants. 

In its decretal order, this Court, having ad- 
verted to Alston v. School Board of City of Nor- 
folk, 112 F.2d 992 (C.C.A. 4, 1940), declared: 
“That any official policy of the defendants in 


i. The prope: 6 of the com: 
“WHE ORE, tee rempnctbully prays the 
Court “eg oe filing of this complaint, as may 
noo Proper and convenient to the Court, the 
Court advance this cause on the docket and order 
a speedy hearing of this action according to law, 
and that upon such rape 
“(1) That this Court adjudge and decree, and de- 
clare the rights and legal relations of the 
parties to the subject matter here in contro- 
versy, in order that much declaration shall 
have the force and effect of a final judgment 
or decree. 

That this Court enter a judgment or decree 

declaring that the policy, custom or usage of 

the defendants in paying plaintiff and other 

Negro teachers and principals of equal quali- 

fications and experience, and performing es- 

sentially the same duties and services, solely 
because of their race or Cag is a denial of 
the equal protection of the laws guaranteed 

y the Fourteenth Amendment of the United 

States ey and is therefore unconsti- 

tutional and void. [sic] 

“(3) That this Court issue a permanent injunction 
forever senrnind and pin the defend- 
ants and each of them from making any dis- 
tinction solely on the grounds of race and 
color in the fixing of salaries paid white and 
colored teachers and principals employed in 
oe 2 public schools of Jefferson County, Ala- 

ama 

“(4) That this Court issue a permanent injunction 
forever restraining and enjoining the defend- 
ants and each of them from paying to — 
tiff or any other colored teacher or principal 
employed by them a less salary than they pay 
any white teacher or principal employed by 
them with ope a qualifications, certification, 
experience a a. 0 equivalent position 
in the public schools of Jefferson County, 
Alabama, because of race or color. 

“(5) Plaintiff further pray that the Court will al- 
low them their costs herein and such further, 
other, additional or alternative relief as may 
appear to the Court to be equitable and 
just.” (sic) 


“(9 


~ 


paying plaintiff and all other Negro teachers 
and principals in the public school system of 
Jefferson County, Alabama, smaller salaries than 
are paid by said defendants to white teachers 
and principals, insofar as (sic) such differentials 
are predicated solely on race or color, is unlawful 
and unconstitutional, and is in violation of the 
equal protection clause of the Fourteenth 
Amendment and of Sections 41 and 48 of Title 
8 of the United States Code.” (Now codified 
as 42 U.S.C.A. §§ 1981 and 1983. ) 

Thereupon it was adjudicated: “(1) That the 
defendants, School Board of Jefferson County, 
Alabama, and the agents of said defendants and 
each of them be and are hereby perpetually 
enjoined and restrained from discriminating in 
the payment of salaries, against the plaintiff 
and any other Negro teachers and principals in 
the public school system of Jefferson County, 
Alabama, on account of race or color. (2) The 
operative effect of this Decree is postponed until 
the school term beginning September, 1945.” 

Thereafter, on July 27, 1945, the Board 
adopted a scale of minimum salaries for teach- 
ers.2 Experience under the new schedule was 


2. “MINIMUM MONTHLY AND ANNUAL SALARY 
TO BE PAID TO TEACHERS IN ORDER TO 
PARTICIPATE IN THE STATE MINIMUM 
PROGRAM FUND AND MINIMUM SALARY 
FOR JEFFERSON COUNTY.—1945-46 
1. ADVANCEMENT SCALE OF MONTHLY 

SALARIES (Scholastic Month) 

I. Teachers 

eginning with the 1945-46 scholastic year, the 
Bi owing scale of minimum salaries for each rank 
shall apply to all teachers employed by the Jeffer- 
son County Board of Education. 


(State) (County ) 
Rank of Minimum 
Certificate Monthly Degree Monthly 
I $110. M.A., M.S., $125. 
( Approved ) 
II 100. A.B., B.S., 115. 
( Approved ) 
A.B., 
( unapproved ) 
(Rank II Certificate) 
Ill 85. k 
IV a; Non-degree and 85. 
Emergency 
V 65. 


A teacher may be contracted for at a monthly 
salary in excess of the country’s minimum 

if, in the judgment of the one superintendent of 
education sal ahs county bo education, the 
professional qualifications and poet of said teacher 
justifies a salary in excess of the minimum, or if the 
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not satisfactory to some of the Negro teachers 
affected and the instant ancillary proceeding 
evolved. 

On February 17, 1947, Ruby Jackson Gainer, 
a member of the class represented by Bolden, 
filed a petition for rule to show cause why the 
respondents Board, its constituent members and 
J. E. Bryan, as Superintendent, should not be 
punished for contempt. 


[Petitioner's Allegations | 


Petitioner alleged, inter alia, that respondents 
had “knowingly and wilfully disobeyed,” and 
were still disobeying, the order of April 29, 
1945, in that the respondents continued to pay 
Negro teachers less than was paid to white 
teachers “having similar qualifications [and] 
experience [and] performing similar duties, 
solely on account of race or color... .” The new 
salary schedule was attacked in particular para- 
graphs in the petition. The original prayer was 
only for a rule to show cause why respondents 
should not be subjected to an attachment in 
contempt of court. 

By amendment, however, petitioner prayed for 
a decree holding respondents in contempt of 
court, imposing a fine “upon the defendants pay- 
able to the petitioners separately and severally 
in an amount sufficient to compensate the peti- 
tioners for the differences between what they 
have been paid since the beginning of the school 
year 1945 and what they would have been paid 
since that time had not the unlawful and un- 
constitutional discrimination . . . on the part of 
the defendants been perpetrated,” and awarding 
“petitioners a reasonable attorney’s fee and their 
necessary expenses and costs incurred in this 
contempt proceeding.” There was also a prayer 
for general relief. 

There was an effort to add, by amendment, 
some 379 parties-plaintiff. Following a motion 
by respondents to strike certain named parties 
plaintiff, and all parties who had been listed 
on petitioners’ prior amendment without their 
consent, petitioners further amended by striking 
the names of some 175 Negro teachers as par- 
ties-plaintiff and by adding the names of 3 
Negro teachers. 

When issue was joined in behalf of respond- 


ents, an informal conference was held in 


supply and demand for teachers is such that it is 
necessary to pay salaries in excess of the minimum 
to secure the services of teachers with the desired 
training and professional qualifications. 


Any and all teacher-salary scales in conflict with the 
above are hereby repealed.” 


chambers, in the course of which there was 
complete harmony of opinion among court and 
counsel of record that a special master should 
be appointed in the pending proceeding, as 
authorized by Rule 53, F.R.C.P., and that the 
master should be directed to report his findings 
of fact and conclusions of law within the peri- 
phery of the issues suggested by the pleadings. 

Counsel were requested to attempt to agree 
upon an attorney, generally esteemed by mem- 
bers of the bench and bar for both pre-eminent 
professional ability and impeccable integrity, 
who might serve in such capacity. Their joint 
announcement of agreement upon Honorable 
Reid B. Barnes, of Birmingham, was most grati- 
fying to the Court, and his appointment as 
special master ensued. 


The order of reference, dated April 25, 1947, 
contains 15 numbered paragraphs, constituting 
explicit directions to the master. With the excep- 
tion of paragraph 3, to which petitioners ex- 
cepted, they represent the concurrent views of 
court and counsel upon the scope and the terms 
of such order. 


On September 16, 1953, the master filed his 
report, consisting of 208 typewritten pages. Con- 
temporaneously therewith, both petitioners and 
respondents filed and served their respective 
written objections thereto. Unlimited time was 
afforded for oral arguments after counsel had 


favored the Court with exhaustive and excellent 
briefs. 


For convenient reference, there is reproduced 
in a footnote* the numbered paragraphs of the 


8. What salaries were paid to the plaintiffs from 
ai after the effective date of the decree dated 
April 29, 1945, in this cause. 

Master's Response: In tabular form in five col- 
umns headed respectively, “ “name”, “school year 
“rate per month”, “total months paid” and “ ofl 
paid”, the master has found and reported salaries 
paid to the plaintiffs named in the amended peti- 
- for the two school years, 1945-46 and 1946-47. 

Whether or not there were in fact differentials 
in git eon paid white and Negro teachers under 
the salary schedules of teachers adopted by the 
School Board of Jefferson County and in effect dur- 
ing the period involved. 

Master's Response: After commenting upon the 
existence of differentials in salaries paid teachers 
in map baa: seg County School System which appear 
from the face of the salary schedule adopted, such 
as classification of teachers according to degree 
the fixing of minimum salaries correspon 
yg the master proceeded to a detailed analysis 
of such differentials, implementing discussion 
with exhaustive statistical information. He noted 
that the Superintendent of Education employed the 

“steps” or increments wi’ each separate c 
cation for teachers, a pearing in the schedule 
adopted. He found that aside from the differentials 
to which reference has been made, the only differ- 
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order of reference and under each paragraph 
the Court’s summary of the master’s response 
thereto. In the interest of brevity, conclusions 
have been distilled from the master’s elaborate, 
but precise, findings of fact. 

Striving to confine the compass of this opinion, 
to avoid a fruitless exercise in dialectics, in short, 
to decide only that which is necessary, the Court 
accepts the assurance of petitioners’ counsel that 


—_ nc a could find 7 on from the evi- 
mce was t arising out oO} discrepancy 

tween the ‘ be and eomenpontios salary on the 
one hand, and the years of ce in teaching 
on the other. He found as a fact that neither the 
Board nor the County Superintendent employed as 
a salary schedule a Big cana schedule for white or 
Negro teachers as * pop. He found as a fact 
that, except for ‘the c og of “bachelor ap- 
proved” teachers, the salaries of white teachers 
were not fixed by Sep Seg upon the actual 








years of gn mpes po and that the 
= baa and schedule applied in determining 
alaries of white teachers were also a) apaed in 
determining the salaries of the Negro tea 
er said differentials, if any, during the 
semen period were predicated solely on race and 
color. 

Master's Response: In an elaborate response to 
the Soesang. question, occupying 92 written pages 
pa rly applying the law as to burden of p 

resumptions, the master found as a fact that 
the erentials between the salaries paid to the 
white and Negro teachers in each classification weré 
not predicated solely on race and color. On the 
contrary, he found as a fact that such differentials 
were predicated upon qualitative factors and cri- 
teria acceptable to the courts, except as to teachers 
in the “bachelor approved” ‘classification. Advert- 
ing to the fact that not a one of the white teachers 
within this category was placed on a “step” in the 
salary scale lower than the years of his teaching 
experience, while many pode ee Frey 0 teachers were, 
the master concluded iy at den of going 
forward with the pe Rag * sifted to the Board to 
show that each white teacher met the incommen- 
surable tests which enter into evaluation of teacher 
worth. In other words, the master concluded that 
he could not infer that all white Pam without 
exception, were good and able. Since the Board 
did not demonstrate by the evidence that the Negro 
ype placed on “steps” lower than their years 
of teaching Sean were deficient in qualifica- 
tions, he concluded ‘that existing differentials in 
salaries paid to white and Negro teachers in 
category were predicated upon conditions which 
pertained to “bachelor approved” N teachers 
as a class and did not pertain to the identical class 
of white teachers. He emphatically found that the 
maintenance of such differentials was not due to a 
design on the part of the Board to discriminate 
against Negro teachers on account of their race or 
color but was the result, merely of fixing their -- 
aries with reference to “steps” on the salary s 
after consideration of conditions which applied to 
them as a class and did not apply to white teachers 
of the same class. 

4. Whether the defendants in payment of salaries 
during the aforesaid period have discriminated in 
any way against the plaintiffs on account of race 
or color. 

Master’s Response: The master found as a fact 
that there was a discrimination against plaintiffs of 


what, and all that, is sought by way of relief 
here is reparation. At the hearings before the 
master, reiterated in briefs and in oral arguments 
before the Court, counsel disclaimed any relief 
by way of assessment of a fine against or im- 
prisonment of the individual members of the 
Board or the Superintendent. They insist upon 
the sanction of a fine, as for civil contempt to 
compensate petitioners for losses and damages 


the class of teachers with degrees from institutions 
i gto by the — Association of Colleges 
Be Alongs Ae ls, on account of conditions 
pertaining to Som of that class and race, who 
were placed in a “step” on the salary scale of a 
number less than the number of years of prior 
teaching experience in the county gam, for the 
“ school years 1945-46 and 1946-4 
rl 9 wy boil the difference : e what 
laintiff a ya since the beginning of 
_ res gag Toa what each plaintiff would 
have been paid had the decree of April 29, 1945, 
been complied with by the defendants, in the event 
you find such noncompliance. 

Master’s Response: In tabular form the master 
found the names of these plaintiffs, their schools 
and, under each of the school years, the amount 
of the difference between what each of these plain- 
tiffs was Fone in salary and what each would have 
been paid had cig been placed in a “step” on the 
salary scale equal to the number of the years of 
experience of that plaintiff in the county system 
prior to the school year involved. Such differences 
aggregate the total sum $2970. 

6. What effect, if an does any written contract 
poi g by . plainti by bs «9 a salary was 

upon, have upon such p 'S compensa- 
tion in this 7 proceeding. 

Master’s s Hesponce “\fter a full discussion of a) 
plicable og nag of law, the master express 
opinion e Board would not be liable stthed 
ex contractu or ex delicto on account of any dis- 
crimination of its members or officers if and when 
made, and, that, being true, the written contract of 
the teacher is the sole measure of compensation or 
right of damages if the teacher is not paid. In this 
discussion the question of liability in p 
in civil contempt was deferred to the 
under paragraph 14, 

7. What standards were used during the afore- 
said period in evaluating teachers, both white and 

’ Negro, for the purpose of fixing their salaries, 

Master’s Response: Fully answered under the re- 
sponse to paragraph 8, 

8. What schedules were adagted by the de- 
ay wr 4 es ‘overn ea payment of salaries to teach- 

ite and Negro, for the school years 
1946-46 7p 1946-47. 

Master’s Response: The salary ee formally 
adopted by the Board is set out in pe.8 res es » 
paragraph 2, supra. The 16 “steps” 
Superintendent in y the Board, b po May = Bim 
formally adopted by the Board, but the Board knew 
of its use and acquiesced therein. 

9. With respect to each school year, what per- 
centage of white teachers received as much as or 
more than they were entitled to under the afore- 
said schedule. 

Master’s Response: Fully answered under para- 


graph 8. 
ont0. With respect to each school year, what per- 
centage of Negro teachers received as much as or 
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sustained by them resulting from noncompliance 
with this court’s decree, to be assessed only 
against respondent Board, a juridical entity.* 

Thus relegated to irrelevancy are questions 
pertaining to the full sweep and scope of the 
court’s power to vindicate its authority through 
enforcement of its decree. It is quite apparent 
that a denial of the narrow relief sought by 
petitioners in this proceeding would not be 
tantamount to an acknowledgment of impotency 
in a different situation. 

Abhorring a vacuum, courts will declare legal 
principles only as they arise out of facts. If 
there had been no discrimination, forbidden by 
law, practiced by the Board against the petition- 
ing parties herein, the matter would be at an 
end and there would be no warrant for indulg- 
ing in an academic discussion of whether the 
remedy sought is in any event available. 

Turning to the master’s report, the Court 
discerns basic findings of fact which, if adopted, 
require definitive application of established 
propositions of law. For the master found that, 


more than they were entitled to under the afore- 
said schedules. 

(a) What part of said percentage represents new 
teachers, 

More Response: Fully answered under para- 
graph 3. 

11. What plaintiffs during each school year rend- 
ered special services, other than teaching, for which 
they were oe extra compensation. 

(a) With respect to each such plaintiff what 
special services were rendered and what special 
compensation was paid therefor. 

Master’s Response: This paragraph was elimi- 
nated by agreement of counsel. 

12. The amount of a reasonable attorney’s fee for 
the plaintiffs in this proceeding, if the same be 
recoverable, 

Master’s Response: By agreement of counsel the 
execution of this paragraph of reference was de- 
ferred until after decision under the other para- 
graphs. 

18. The amount of the necessary expenses and 
costs incurred by the plaintiffs in this proceeding, 
if the same be recoverable. 

Master's Response: The sums testified to by 
Mr. Thomas, the accountant, for accounting services 
are reasonable, but the necessity for such calcula- 
tions is doubtful. The court reporter’s bill as rend- 
ered is a reasonable and necessary expense. 

14. Whether the defendant, County Board of 
Education, is immune from a proceeding in civil 
contempt by reason of disobedience of an injunc- 
tion issued by this Court. 

Master's Response: The master expressed the 
opinion that as a matter of law the Board, as a 
juridical entity, was not liable in monetary damages 
in this proceeding in civil contempt, 

15. Determine which plaintiffs 
joined as parties hereto. 

Master's Response: The master found that those 
persons named as — —_ in the amended 
petition are properly joined as parties hereto. 


4. Code of Alabama (1940), Title 52, § 99. 


are properly 


during the two school years involved, differ- 
entials existed in salaries paid to the class of 
white and Negro teachers holding bachelor 
degrees from “approved institutions,”> and were 
predicated upon conditions which pertained to 
“bachelor approved” Negro teachers as a class 
and did not pertain to white teachers of the 
same class. The master recognized, as does the 
Court, that such practice constituted discrimi- 
nation of an arbitrary nature, forbidden by the 
equal protection clause of the Fourteenth 
Amendment, and that ordinarily “the absence of 
wilfulness does not relieve from civil contempt.”® 
He expressed no opinion as to whether it was 
inconsistent with and violative of the injunctive 
order concerned, which restrained a discrimina- 
tion based solely on race or color. The Court 
holds that it was. 

At first blush it would seem that, in view 
of the ultimate conclusion reached by both 
master and Court, other findings of fact relating 
to differentials in salary and the reasons there- 
for might be ignored in this opinion as only 
the one springboard is required to launch it. 
However, vigorous assaults from both quarters 
upon fact findings conceived to be adverse to 
the contending parties, respectively, deserve 
some attention. 

[Objections to Findings] 

Marshaling an imposing array of statistics 
and deriving therefrom a multitude of percent- 
ages by way of comparison and contrast, able 
counsel for petitioners seek to demonstrate that 
the adoption of the salary schedule itself was 
conceived in iniquity and born in infamy. They 
labor mightily the insistence that it, and its 
application during the significant period, con- 
stituted a scheme or device confected by re- 
spondents to thwart the solemn decree of this 
Court. But they may be reminded that neither 
the order of court nor the law of the land upon 
which it was rested “turn matters that are in- 
herently incommensurable into mere matters of 
arithmetic.”* 

For their part, able counsel for respondents, 
with equal vigor, assail the master’s findings 
and conclusions with respect to the class of 


5. The terms “approved institutions” and “bachelor 
approved”, as employed in the master’s report and 
e briefs and arguments of counsel, refer to educa- 
tional institutions approved by the Southern Asso- 
ciation of Colleges and Secondary Schools, a gen- 
erally recognized independent agency for rating 
colleges in the South. 
6. ae v. Jacksonville Paper Co., 886 U.S, 187 
7. Cassell v. Texas, 389 U.S. 282 (1950). 














“bachelor approved” teachers, urging that the 
master drew unauthorized inferences from a 
fortuitous concourse of statistics relating to years 
of teaching experience and gave little or no 
consideration to other substantial elements which 
must be taken into account in evaluating the 
worth of teachers. The short answer to this 
insistence is that respondents failed to produce 
such testimony when, as the master properly 
found, it became their burden to go forward with 
the evidence. 

[Status of Master’s Findings] 

It is required by Rule 53(e)(2), F.R.CLP., 
that “in an action to be tried without a jury the 
court shall accept the master’s findings of fact 
unless clearly erroneous.” The language of the 
rule is plain and simple. If interpretation is 
sought, opinions dealing with the identical “un- 
less clearly erroneous” phrase in Rule 52(a), 
F.R.C.P., are helpful. This Court has no right 
“to substitute its judgment on disputed issues 
of fact for that of the [master] where there is 
substantial credible evidence to support the 
finding,”® unless it was induced by an erroneous 
view of the law.® Findings as to the design, 
motive and intent with which men act depend 
peculiarly upon the credit given to witnesses 
by him who sees and hears them.?° 

Obviously, considerations of motive, design 
and intent are of paramount concern in deter- 
mining whether the salary schedule adopted 
by the Board and the addition thereto of the 16 
“steps” or increments in each class, which it 
sanctioned and which were consistently made 
the basis for the salary actually paid, was non- 
discriminatory, as it appeared to be on its face, 
or whether it was, as petitioners insist, a device 
for evasion. The master clearly understood and 
applied the presumptions which traditionally 
obtain in favor of a classifying agency in equal 
protection cases and the heavy burden of proof 
upon petitioners in a contempt proceeding.” 

8. Sanders v. Leech. 158 F.2d 486 (C.C.A.5, 1946). 
9. Cleo Syrup Corp. v. Coca-Cola Co., 189 F.2d 416 
(C.C.A.8, 1943). 
10. rey States v. Yellow Cab Co., 388 U.S, 338 
11, Borden's Co. v. Baldwin, 298 U.S. 194 (1934); 
Neal v. Delaware, 103 U.S. 370 (1880); Norris v. 
State of Alabama, 294 U.S. 587 (1985); Pacific 
States Box & Basket Co. v. White, 296 U.S. 176 
(1935); Corporation Commission v. Lowe, 281 
U.S. 481 (1930); Metropolitan Casualty Ins. Co. 
v. Brownell, 294 U.S. 580 (1985); Tarrance v. 
Florida, 188 U.S, 519 (1908); Lawrence v. State 
ex Commission, 286 U.S. 276 (19382); Sunday 
Lake Iron Co. v. Wakefield, 247 U.S. 350 (1918); 


Kansas City Power & Light Co. v. National Labor 
Relations Board, 187 F.2d 77 (C.C.A.8, 1948); 
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Implicit in the master’s findings of fact is his 
recognition that the Superintendent, at the be- 
ginning of the school year, recommended the 
salary to be paid to each teacher in the county 
system and that the Board invariably acquiesced. 
With respect to each category, except the “bach- 
elor approved” class he found that the “step” 
which each teacher, whether white or Negro, 
was to occupy on the applicable salary scale 
was determined after a complicated process of 
teacher evaluation, with its constant impinge- 
ment of the qualitative upon the quantitative. 
Thus, with regard to each of such teachers, the 
master found that in fixing his proposed salary 
the Superintendent took into account not only 
his education and years of experience but also 
the variable qualitative factors of ability and 
personality.1* Finding the respective classifica- 
tions to have been lawful and the salary differ- 
entials to have been based upon permissible 
criteria wholly apart from considerations of race 
or color, the master properly concluded that 
there was no violation of the Court’s order with 
respect to them. 

[Civil Contempt Finding] 

Agreeing with the master, for the reasons so 
ably stated by him, that differentials in the 
salaries paid white and Negro teachers in the 
“bachelor approved” class represented results of 
arbitrary discrimination, though without bad 
or evil motive, and holding that, in the final 
analysis, they were predicated solely on race 
or color, the Court concludes that a case for 
civil contempt has been made out. May the 
Court assess a fine against the Board in the 
amount of $2970 to compensate the parties- 
plaintiff in the offended class for salaries lost as 
a result of its disobedience of the injunction? 

School teacher cases in the federal courts are 
of. no aid in solving the question posed.'* Re- 
"National Labor Relations Board v. Standard Trouser 

Co., 162 F.2d 1012 (C.C.A.4, 1947); National 
Labor Relations Board v. Tupelo Garment Co., 122 
F.2d 603 (C.C.A.5, 1941); Fox v. Capital Co., 
96 F.2d 684 (C.C.A.8, 1938); Electro Bleaching 
Gas Co. v. Paragon Engineering Co., 15 F.2d 854 
(D.C. E.D. N.Y., 1926). 

12. Similar criteria have been approved as a proper 
basis for lawful classification. See e.g.: Reynolds v. 
Board of Public Instruction, 148 F.2d 1754 
(C.C.A.5, 1945); Turner v. Keefe, 50 F.Supp. 647 
(D.C. S.D. Fla., 1943); Morris v. Williams, 149 
F.2d 708 (C.C.A.8, 1945). 

18. Alston v. School Board of City of Norfolk, 112 F.2d 
992 (C.C.A.4, 1940); McDaniel v. Board of Public 
Instruction, 39 F.Supp. 638 (D.C. N.D. Fla., 1941); 
Whitmyer v. Lincoln Parish School Board, 75 
F.Supp. 686 (D.C. W.D. La. 1948); Mills v. 


Lowndes, 26 F.Supp. 792 (D.C. Md., 1989); Mills 
v. Board of Education of Anne Arundel County, 30 








144 RACE RELATIONS LAW REPORTER 


ferring to Roles v. School Board of City of 
Newport News, 61 F.Supp. 395 (D.C. E.D.Va., 

1945), counsel for petitioners comment in their 
brief: “The Roles case, supra, stands on all fours 
with this one. The Special Master dismisses it 
as of no authority. It is the only case we have 
been able to find which is in direct point in this 
contempt proceeding. We regard it as a well 
reasoned opinion and rely upon it.” A copy of 
the decree entered therein on August 29, 1945, 
in conformity with the Court’s opinion, was 
obtained by counsel and furnished to this Court. 
By that decree the Court adjudged the defend- 
ants Board and Superintendent to stand in civil 
contempt of court, ordered the defendant Board 
to pay the named Negro teachers stipulated 
sums of money, with interest, to pay plaintiffs’ 
counsel attorneys’ fees, and to pay costs of court. 

Correspondence with attorneys of record for 
the defendant Board in the Roles case, con- 
ducted by counsel for respondents herein, 
elicited information that that decree was based 
upon an unrecited consensual arrangement. 
None of the questions to be hereinafter con- 
sidered were raised or discussed. Therefore, 
the Court understands and shares the master’s 
opinion that Roles is no authority of even faint 
persuasion. 

In proper focus now, the critical query is 
simply stated: May the court impose a compen- 
satory, monetary fine upon the Board as an 
entity, as distinguished from the individual mem- 
bers thereof, which must necessarily be paid out 
of the public funds or property of the State of 
Alabama" in this civil contempt proceeding, on 
account of its violation of the injunction? It 
is now proposed to demonstrate that it may not. 

An excellent analysis of the distinction between 
proceedings in civil and in criminal contempt is 
found in Parke: v. United States, 153 F.2d 66 
(C.C.A. 1, 1946). The United States Supreme 
Court cases collected in that opinion lead this 
Court to hold that petitioners’ rights herein, as 
civil litigants, are dependent upon the basic 
controversy.!° 

Anything that would serve as a bar to the 
establishment by petitioners of a liability at law 
or in equity against the Board for a compen- 


F.Supp. 245 (D.C. Md., 1939); Thompson v. 
Gibbes, 60 F.Supp. 872 (D.C. E.D. So. Car., 1945); 
Cook v. Davis, 178 F.2d 595 (C.C.A.5, 1949). See 
also: Cases in Note 12. Freeman v, County School 
Board, 82 F.Supp. 167, affd 171 F.2d 702 (D.C. 
E.D. Va., 1948). 

14. See Note 25. infra. 

15. See also: United States v. Mine Workers, 330 US. 
258 (1947). 


satory money judgment in the absence of viola- 
tion of an injunction would also bar recovery 
thereof in a civil contempt proceeding based 
upon the violation of an injunction. To state 
the proposition with a degree of similarity appro- 
priate to the ensuing discussion, if petitioners, 
in the beginning, could not have maintained 
successfully against the Board an action at law 
or in equity to recover the compensation they 
are here seeking, without regard to an injunc- 
tion, they are not entitled to the award herein 
of a compensatory fine, the sole measure of re- 
covery. 


[Annual Contract] 


For the school years concerned, each offended 
petitioner entered into a contract with the 
Board.’® Any original action ex contractu or 
quasi ex contractu, which might have been insti- 
tuted in their behalf, manifestly would not have 
proceeded upon the theory of the breach of 
such express contract, because in each instance 
the stipulated salary was paid and received. 
Therefore, of necessity, any such cause of action 
must have been predicated upon breach by 
the Board of an implied promise—not a promisé 
to pay the reasonable value of the services ren- 
dered, but to pay what would have been paid 
had there been no denial of equal protection of 
the laws in contravention of the Fourteenth 
Amendment. 

Forced to rely upon an implied contract, to 
contend that the express contract betwéen the 
parties was void, or at least voidable, because 
infected with constitutional infirmity, and to 
insist that the court must imply a promise to 
pay more than the agreed amount against the 
expressed intention of the parties, it follows that, 
in form, such action must have been in general 
assumpsit as for breach of a promise implied 
in law’? as distinguished from one implied in 


16. Authority of the Board to enter into contracts is 
on out in Code of Alabama (1940), Title 52, 
§ 99. This section paso contains the familiar “to sue 
and to be sued” clause 

17. 38 Am.Jur. § 15 at pages 193 and 194; 12 Am.Jur. 
§6, at page 504. 

For holdings of the Supreme Court of Alabama 
that a municipal corporation may be subjected to 
liability and suit on account of a contract or prom- 
ise implied purely in law, see: General Electric 
Company v. Town of Ft, Deposit, 174 Ala, 179, 
56 So. B02 (1911) (the theory is unjust enrich- 
ment); Allen v. LaFayette, 89 Ala. 641, 8 So. 80 
(1899) (unjust enrichment); Hunter, et al v. City 
of Mobile, 244 Ala. 318, 18 So.2d 656 (1948) (a 
taking of private property by a city under its 
power of eminent domain [not a common trespass] 
under a constitutional provision requiring payment 
and providing the standard of just compensation). 














fact?® or in debt.?® 

Extended research has failed to produce a 
single case allowing recovery in an action in 
general assumpsit or debt on the theory of 
breach of an implied promise arising out of the 
violation of fundamental rights protected by the 
due process clause of the Fifth Amendment, the 
guarantee of due process under the unwritten 
constitution of Great Britain, or the equal pro- 
tection clause of the Fourteenth Amendment. 

In Hague v. Committee for Industrial Organ- 
ization, 101 F.2d 774, 779 (C.C.A. 3, 1939), it 
was held that the statutory causes of action,?° 
which are provided for the deprivation of civil 
rights, sound in tort and that, in a proper case, 
a jury may award exemplary or punitive dam- 
ages. But while pecuniary liability may attach 
for the breach of a duty imposed by the con- 
stitution or by legislative fiat, it does not follow 
that it may be rested upon breach of an implied 
promise where neither constitutional provision 
nor statute purports to establish or define any 
standard for the admeasurement of such liability. 

This Court holds that in the basic controversy 
there was never available to petitioners a cause 
of action ex contractu or quasi ex contractu for 
damages against the Board on the theory of 
breach of a promise implied in law springing 
from a denial to them of equal protection of the 
laws. 
[Tort Recovery] 

More troublesome is the examination of prin- 
ciples relevant to the question as to whether, 
in the beginning, petitioners might have re- 


Illustrative of the proposition that the law does 
not imply a promise merely from the fact that the 
(is oo a duty is Fuller v. Duren, 36 Ala. 73 

18. It is axiomatic that “g meeting of the minds is as 
essential to the existence of a contract implied in 
fact as it is to an express contract.” Johnson County 
Savings Bank v. City of Creston, 212 Iowa 929, 
231 N.W. 705, 84 ALR. 926 (1930). 

Illustrative of a situation wherein recovery in 
general assumpsit is allowed against a county 
of education upon a promise implied in fact is the 
case of Greeson Mfg. Co. v. County Board of Edu- 
cation, 217 Ala. 565, 117 So. 163 (1928). There 
the board had accepted and used materials for 
“legitimate authorized oe i.e., the con- 
struction of a school buil g. The express promise 
to pay the agreed price was unenforceable use 

of the board’s failure to record a resolution to that 
effect as —— by law. 

19. See, e.g.: ckburn v, Baker, 7 Porter 284- (Ala. 
Sons Ct. 1838); Russell v. Irby, 18 Ala. 181 (1848); 
Higdon v. Kennemer, 120 Ala. 198, 24 So, 489 
(1897); Rogers v. Brooks, 99 Ala. 31 (1892). 

See a Shipman, on Common Law Pleadi 
Tee Edition, Hornbook Series, at pages 187, 169 


20. 42 US.C.A, §§ 1988 and 1985. 
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covered. the monetary award here sought in an 
action ex delicto. To preface the succeeding 
remarks, it should be re-emphasized that peti- 
tioners seek nothing of the individual members 
of the Board and, therefore, any consideration 
of their individual liability is pretermitted. 
Great care must be observed in analyzing the 
opinions of the appellate courts of the United 
States?! and of the several states”? pertinent to 
the potential tort liability of a municipal or 
quasi public corporation resulting from the acts 
or omissions of its officers or agents. In each 
case, the act or omission complained of must 
be subjected to an objective, factual test to 
determine whether it was committed or occurred 
in the exercise of a governmental function, on 


Shillinger v. United States, 155 U.S. 163 (1894 
County of Lincoln v. Luning, 183 U.S, 529 (1890 
State of North Dakota v. National Milling 
Cereal Co., Inc, 114 F.2d 777 (C.C.A.8, 1940); 
Murray v. Wilson Distilling Co., 218 U.S, 151 
(1909); Folsom v. Ninety Six, 159 U.S. 611 
(1895); Graham v. Folsom, 200 U.S. 248 Fest 
Hopkins v. Clemson coe 221 U.S, 686 (1911); 
Christian v. Atlantic & North Carolina RR, Co., 133 
U.S, 233 (1890); Cunningham v. Macon & Bruns- 
wick RR. Co., 109 US. 446 (1883); Ex Parte: In 
the matter of the State of New York, 256 U.S. 
490 (1921); Ford Motor Company v. Department 
of Treasury of the State of Indiana, 323 U.S. 459 
(ise): Ballaine v. Alaska Northern RR. Co., 259 

188 (C.C.A.9, 1919); Hagood v. Southern, 17 
us 52 (1886); Louisiana v. Jumel, 107 U.S. 711 
(1883); In re Ayers, 123 U.S. 443 (1887); Smith 
v. Reeves, 178 U.S. 486 (1900); Missouri v. 
Fiske, 290 U.S. 18 (1983); Nassau Smelting & 
Refining Works v. United States, 266 U.S. 101 

1924); Beers v. Arkansas, 20 How. (61 U.S.) 527, 
15 L.Ed, 991 (1857); Hans v. State of Louisiana, 
184 U.S. 1 (1890); Duhne v. New Jersey, 251 U.S. 
811 (1920). 

22. Turk v. County Board of Education, 222 Ala. 177, 
131 So. 486 (19380); White v. Alabama Insane Hos- 
pital, 188 Ala. 479, 85 So, 454 (1908); City of 

Birmingham Vv. Brock, 242 Ala. 382, 6 So.2d Pa 
_ (1942); City of Anniston v. Hillman, 220 Ala. 505 
126 So. 169 (1930); Hawkins v. State Board of 
Adjustment, (1942) 242 Ala. 547, 7 So.2d 775; 
Maia v. Eastern State Hospital, 97 Va. 507, 34 S.E. 
617 (1898); Moody v. State’s Prison of North Car- 
olina, 128 N.C, 12, 38 S.E. 181 (1901); State, Use 
of Meddle v. School Commissioners, Md. 3834, 
_ Atl. 289 (1902); Leavell v. Western Kentucky 
Asylum, 122 Ky. 218, 91 S.W. 671 (1906); Over- 
er v. National Home, 68 Ohio St. 236, 67 NE. 
ro (1908); School District No. 48 of ‘Maricopa 
County v. Rivera, 30 Ariz. 1, 243 Pac. 609 (1926); 
Howard v. Worcester, 153 Mass. 426, 27 N.E. li 
(1891); Ford v. Kendall Borough School | Distri 
121 Pa. 548, 15 Atl. 812 (1888); 
City of Crawfordsville, 142 Ind. o7 ved NE. 812 
(1895); 88 Am.Jur. § 572, p. 261; 
Note, “Liability of school istrict or school cor- 
poration to actions for damages from negligence,” 
87 L.R.A. 301 (1897); 
Note, “Liability of school district school cor- 
poration for tort,” 49 L.R.A. (N.S.) °1026 (1914). 


21. Lynch v. United States, 292 U.S. 571 is 
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the one hand, or of a corporate or proprietary 
function on the other. 

It would seem that a mere casual meditation 
upon the statutory system of public education, 
created by the legislature in obedience to the 
mandate of Section 256, Article XIV, Constitu- 
tion of Alabama, with particular reference to the 
powers and duties delegated to boards of edu- 
cation within the geographical divisions of 
counties** would impel the conclusion that such 
boards, as judicial entities, while undertaking to 
administer the affairs of that segment of the 
system entrusted to them, are engaged in per- 
forming a purely governmental function. 

All that this or any other court could say with 
reference to the office of a public school system 
in an organized society was tersely summed 
up in, any doubts that heretofore may have 
arisen on that score were laid at rest by, a single 
sentence in Brown V. Board of Education, 347 
U.S. 483 (1954), viz: “Today, education is per- 
haps the most important function of state and 
local governments.” 

Acting within the ambit of its delegated 
powers, it entered into contracts with teachers,”* 
in which their salaries were fixed, and it caused 
the payment of such salaries to be paid out of 
public funds of the State of Alabama,”° funds 


23. ge of Alabama (1940), Title 52, Chapter 5, § 


24. Code of Alabama (1940), Title 52, § 99. 

25. Code of Alabama (1940), Title 52, § 71. Williams, 
Superintendent of Banks v. State, for use and bene- 
fit of Pickens County, 230 Ala. 395, 161 So.507 
(1935); City Board of Education of Athens v. 
Williams, 231 Ala. 187, 163 So. 802 (1935); State 
cor County, 233 Ala. 611, 172 So. 892 


which its members are enjoined by law from 
diverting from purposes for which they were 
appropriated.2* Can it be doubted that, while 
thus performing its duties within the scope of its 
express authority, the Board was an agency of 
the State of Alabama, endowed with its sov- 
ereign immunity from suit? 

To hold that the Board, as a corporate entity, 
would be liable in pecuniary damages, to be 
satisfied out of public funds, for the tortious 
conduct of its individual members in wilfully 
and arbitrarily discriminating against any class 
of teachers in establishing and paying their 
salaries in violation of the Fourteenth Amend- 
ment, a discrimination unauthorized under the 
laws of the State and the powers conferred upon 
the Board, would be to authorize a suit against 
the State of Alabama without its consent, pro- 
scribed by the Eleventh Amendment.?* 

Having concluded that, in the basic contro- 
versy, there was no liability of the Board, as 
a corporate entity, to respond in monetary dam- 
ages either in an action ex contractu or ex 
delicto, it follows that this Court is without 
power to impose a compensatory fine in favor 
of petitioners in this proceeding in civil con- 
tempt. 

Accordingly, an order will be entered herein, 
discharging the rule and dismissing the petition, 
following a separate order adopting the report 
of the special master. 

26. Code of Alabama (1940), Title 52, § 199; First 
National Bank of Birmingham v. Walker County 
nan + Education, 243 Ala. 576, 11 So.2d 297 


. See cases collected in Note 21, commencing with 
Christian. 


to 
~l 
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Alfred HOLMES et al. v. CITY OF ATLANTA et al. 
United States District Court, Northern District, Georgia, July 8, 1954, 124 F.Supp. 290. 





SUMMARY: In a class action, Negro citizens of Atlanta, Georgia sought a declaratory judg- 
ment and injunctive relicf in the United States District Court against city officials, alleging 
a denial of the right to use municipal golf courses and refusal to furnish facilities equal 
thereto for Negroes. The Court found that municipal golfing facilities were not turnished 
for Negroes, and ordered the city (on a segregated basis, if it wished) to allow Negroes to 
use such facilities on a “substantially equal basis” with white persons. (The plaintiffs ap- 
pealed and the Court of Appeals, Fifth Circuit, affirmed [see below]. On certiorari, the 
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United States Supreme Court vacated and remanded the case. 


[See the SUPREME COURT 


Section]. For the order of the District Court on remand, see below. ) 


SLOAN, District Judge. 


Plaintiffs, Negro citizens of the City of At- 
lanta, for themselves, and other Negroes sim- 
ilarly situated, bring this complaint, the same 
being, as amended, an action for declaratory 
judgment and to enjoin the City of Atlanta, 
W. B. Hartsfield, its mayor, George I. Simons, 
Manager of Parks, and Billy Wilson, alleged to 
be manager of the City’s Bobby Jones Golf 
Course, from denying to Negro citizens on ac- 
count of race, rights and privileges of using 
the City golf courses equal to those afforded 
white persons and to enjoin defendant from 
denying to plaintiffs and other Negroes sim- 
ilarly situated the use of municipal golf courses 
and from making any distinction on account of 
race or color in providing opportunities for 
playing golf upon municipally owned public 
golf courses. 

In their amended answer the defendants ad- 
mit the basic all factual allegations of the com- 
plainant, while denying the conclusions. 

Certain stipulations were read into the record. 
The plaintiffs offered no further evidence and 
the defendants introduced as a witness Mr. 
George I. Simons, its manager of parks and an 
additional ordinance of the City of Atlanta. The 
defendants’ demand for a jury trial was with- 
drawn and the case was thus tried to the Court 
without a jury. 

Findings of Fact. 

The City of Atlanta has a population in ex- 
cess of 450,000 people of which approximately 
30% are Negroes. 

There was at all times here involved of force 
and effect the following ordinances of the City 
of Atlanta: 

Sec. 68-126. “It shall be unlawful for 
colored people to frequent any park owned 
or maintained -by the City for the benefit, 
use and enjoyment of white persons, ex- 
cepting so much of Grant Park as is oc- 
cupied by the zoo, and unlawful for any 
white person to frequent any park owned 
or maintained by the City for the use and 
benefit of colored persons.” 

Sec. 68-120. “Establishment and Super- 
vision of Golf Links in Parks. The Muni- 
cipal Parks and Airport Committee is 
authorized to establish golf links and 
grounds in any of the parks now under its 
control, or upon any other property of the 


City, which may be set aside for this pur- 
pose, or upon any private property, the use 
of which may be donated to the City there- 
for, and to use such sums, from their appor- 
tionment to expense as they may deem ad- 
visable therefor or any additional sums that 
may be appropriated for this purpose. Said 
Committee is hereby authorized to estab- 
lish reasonable rules and regulations gov- 
ering the use of said golf grounds, to 
establish fees for the use of same and gen- 
erally to exercise supervision over the 
grounds devoted to this purpose just as it 
does over the parks now under its control; 

Provided, that the sums received for the 

use of said golf grounds shall be turned 

into the city treasury.” 

The City of Atlanta, pursuant to the laws of 
Georgia and its charter, and as a governmental 
function, and as a part of public parks set aside 
for the exclusive use of white persons, owns 
and maintains and provides as public facilities 
seven golf courses. Three of these courses are 
18 hole courses and four are 9 hole courses. 
Negroes are not permitted to play upon any of 
these courses and no golf course is provided for 
Negroes. 

Plaintiffs, who at all times met all lawful re- 
quirements necessary for admission to play golf, 
on July 19, 1951 requested defendants to grant 
them permission to play golf on the Bobby 
Jones Golf Course and to permit them to use 
and enjoy the facilities of the other golf courses 
of the City on an equal basis with other citi- 
zens without regard to race, whereupon plain- 
tiffs were denied permission to and the right 
to play golf as requested, such denial being 
upon the sole basis of the race and color of 
the plaintiffs. 

There is in the City of Atlanta, Georgia, a 
club of about one hundred fifty Negro golfers, 
citizens of Atlanta who are qualified and desi- 
rous of playing the game of golf upon the city 
owned and operated golf courses. However, the 
plaintiffs herein are the only Negroes who ever 
in person applied or requested of defendants 


’ the right to play golf on the city owned golf 


courses. 

On July 23, 1951, plaintiffs, through their at- 
torneys, wrote to the Municipal Parks and Air- 
port Committee of the City of Atlanta and 
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called to the attention of the Committee that 
plaintiffs had been refused the right to play 
golf on the city courses and in that letter plain- 
tiffs advised the Committee of the many mem- 
bers of the aforementioned club of colored golf 
players and for themselves and others similarly 
situated “they request permission immediately 
to use and enjoy the facilities of the several 
courses municipally owned and operated by the 
City of Atlanta on an equal basis with other 
citizens.” Receiving no reply to this letter, they 
again wrote the Committee on August 20, 1951 
and requested a reply. Letters to plaintiffs’ 
counsel on August 28, 1951 and September 14, 
1951 advised counsel that the Committee had 
the matter under advisement. On October 11, 
1951 plaintiffs’ counsel again wrote this Com- 
mittee and requested a final statement as to the 
Committee’s action, and upon the bottom of 
the following notation “Committee ordered hold 
for further study. Dec. 4, 1951.” So far as the 
record discloses, no further action was ever 
taken by the Committee. 

It appears from the oral testimony that money 
has now been set aside by the City of Atlanta 
to build a golf course for the use of Negroes but 
that the land has not yet been purchased and 
that is will take it at least twelve months to 
prepare a 9 hole golf course. 


Conclusions of Law. 

This being an action to redress the alleged 
deprivation, under color of law, of the rights, 
privileges and immunities secured by the Con- 
stitution and laws of the United States, this 
court has jurisdiction. 

The “separate but equal” doctrine as recog- 
nized by our courts? is not in conflict with the 
Fourteenth Amendment—is unaffected by the 
ruling in Brown v. Board of Education, 347 
U.S. 483, 495, 74 S.Ct. 686, 692, as in that case 
the doctrine of “separate but equal” was re- 
jected only as it applied to public education. 
This is further evidenced by the fact that the 
Supreme Court at the time of the decision in 
Brown v. Board of Education, supra, had before 
it the case of Beal v. Holcombe, 5 Cir., 198 
F.2d 384, on application for certiorari wherein 
the Court reasserted the “separate but equal” 


1. 14th Amendment to Constitution of the United 
States; Title 8, Secs. 41, 48, U.S.C.A. (now 42 
U.S.C.A. §§ 1981, 1983); Title 28, Sec. 1848(3), 

Ps U.S.C.A. 


2. Plessy v. Ferguson, 163 U.S. 587, 544, 16 S.Ct. 

1138, 41 L.Ed. 256; State of Missouri ex rel. Gaines 
v. Cannada, 305 U.S. 337, 349, 59 S.Ct. 232, 83 
L.Ed. 208. 


doctrine as it applied to municipally owned 
and operated golf courses, and the Supreme 
Court denied certiorari.’ 

The City of Atlanta is under no legal obliga- 
tion to provide golfing facilities, but if it does 
so, it may not deny to a Negro, because he is a 
Negro, his individual, his personal right as a 
citizen to use and enjoy the facility furnished at 
public expense, while permitting a white man, 
because he is white, to use and enjoy it.* 

If an individual is denied a facility or conve- 
nience which under substantially the same cir- 
cumstances is furnished to others, he may prop- 
erly complain that his constitutional right to 
equal protection of laws has been invaded. 

Where, as here, the City of Atlanta owns 
and operates seven golf courses and sets same 
aside for the exclusive use of white people, and 
plaintiff Negroes were refused the use of such 
golf courses by agent employees of the city, 
the plaintiffs were denied equal protection of 
the laws to which they were entitled under the 
Constitution. 

While it is true that the City of Atlanta may 
by proper city ordinance provide for the separa- 
tion of the races in the use of the city golf 
courses, the admissibility of laws separating the 
races in the enjoyment of privileges afforded 
by the State rests wholly upon equality of 
privileges which the law gives to the separated 
groups within the State.° 

Here no golfing facilities have been furnished 
for Negroes. The defendants contend that plain- 
tiffs have no standing to obtain relief for other 
Negroes who have not been denied the priv- 
ileges to use the city’s golf courses. While it is 
true that ordinarily one may not sue for the de- 
privation of the civil rights of another, such 
rights being “personal and present,” the facts 
in this case bring it fairly within the holding in 
Beal v. Holcombe, supra, where the plaintiffs 
were permitted to represent others similarly 
situated. 

This Court being of the opinion that the facts 
in this case bring it squarely within the ruling 
in Beal v. Holcombe, supra, the directions for 
judgment there given will be followed here. 


Judgment. 

The refusing to allow plaintiffs and others 
similarly situated because they are Negroes, to 
make use, on a substantially equal basis with 
white citizens of municipal facilities for playing 
8. 347 U.S. 974, 74 S.Ct. 783. 


4. Beal v. Holcombe, supra. 
5. Beal v. Holcombe, supra. 
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golf is to practice a forbidden discrimination. 
It is therefore 

Considered, ordered and adjudged that the 
defendants, and each of them, their agents, 
employees and servants be, and they hereby 
are restrained and enjoined from refusing to 
allow plaintiffs and other Negroes similarly 
situated, because they are Negroes, to make 
use, on a substantially equal basis with white 
citizens of the municipal facilities for playing 
golf. The effect of this judgment will for a 
reasonable time and until the further order of 
this Court, be postponed in order that the de- 
fendants may be afforded a reasonable oppor- 
tunity to promptly prepare and put into effect 
regulations for the use of the municipal golf 
facilities which, while preserving segregation, 


will be‘in full and fair accord with its principles. 
This principle is that the admissibility of laws 
separating the races in the enjoyment of priv- 
ileges afforded by the State rest wholly upon 
the equality of the privileges which the laws 
give to the separated groups within the State. 
In applying this principle, that equality of 
treatment of white and colored citizens must be 
afforded which will secure to both, complete and 
full recognition, that, under the Constitution 
and laws, there are not two classes of citizens, 
a first and second, but one class, with all of 
equal rank in respect of their rights and priv- 
ileges to use and enjoy facilities provided at 
public expense for public use. 

It is further ordered and adjudged that de- 
fendant pay all costs. 
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Alfred HOLMES et al. v. CITY OF ATLANTA et al. 
United States Court of Appeals, Fifth Circuit, June 17, 1955, 223 F.2d 93. 
SUMMARY: The opinion of the Court of Appeals, Fifth Circuit, affirming the Federal District 


Court in the case above, follows: 


Before HUTCHESON, Chief Judge, HOLMES, Circuit Judge, and DAWKINS, District Judge. 


HUTCHESON, Chief Judge. 


Alleging that they and others similarly sit- 
uated were discriminatorily’ and in violation of 
their civil rights being denied access to, and 
the right and privilege of playing golf on, the 


1, Alleging the existence of an ordinance of the City 
of Atlanta, Section 68-126, Code of the City of 
Atlanta, making it unlawful for colored people to 
frequent parks owned and maintained by the City 
or use of white people and unla' for white 
people to — or use any park maintained by 
the City for the use and benefit of colored persons, 
the complaint further alleged that defendants “have 
enforced, executed and pursued, and are enforcing, 
executing and pursuing a policy, custom, usage and 
practice of denying to plaintiffs, and other Negro 
citizens similarly situated, admission to and the use 
of the Bobby Jones Golf Course, or any of the 
other five or more golf courses owned, maintained 
and oparein’ by e City of Atlanta, Georgia, 
solely because of their race or color; that said pol- 
icy, practice, custom and usage enforced. 
an pursued by said defendants deprive plaintiffs, 
and other Negro citizens similarly situated, be- 
cause of their race or color, the right and privilege 
afforded white persons of admission to and the use 
of the Bobby Jones Golf Course or to any of the 
five or more public golf courses provided, estab- 
ed, owned, maintained and operated by the 
City of Atlanta, Georgia.” 


» execut 


Bobby Jones Golf Course and other municipal 
golf courses provided and maintained by the 
City of Atlanta, appellants brought this suit for 
a declaratory judgment, for damages, and for 
an injunction. 

Plaintiffs having withdrawn their claim for 
damages, and defendants their demand for a 
jury, the district judge, finding the facts to be 
established substantially as alleged by plaintiffs 
and that they were entitled to the declaration” 


2. That “This Court enter a judgment and decree de- 
claring the policy, practice, custom and usage of 
the defendants of denying plaintiffs, and other 
Negro citizens similarly ren permission and 
admission to play the game of go upon said —— 
Jones Golf Course or any of the other public g 

courses maintained and operated by said defend- 
ants, solely because of the race or color of plain- 
tiffs, while at the same time extending and ting 
to white persons the right and privilege of admis- 
sion to play the game of folt upon Bobby Jones 
Golf Course, and upon all or any of said go 
courses, owned, maintained and operated by said 
defendants, is a denial of the equal protection’ of 
the laws to plaintiffs, as guaranteed by the Four- 
teenth Amendment of the Constitution of the United 
States, and is, therefore, unconstitutional.” 

That “This court enter a judgment and a decree 
declaring that the ordinance of the City of Atlanta, 
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and injunction* prayed for, entered judgment* 
accordingly. D.C., 124 F.Supp. 290. 
Appealing from the judgment, plaintiffs. are 
here assigning two specifications or error: 
“The trial court erred: 
“1. In refusing to rule that appelles were 


set out in paragraph‘ IX-B of Count One of this 
complaint, as applied to plaintiffs by said de- 
fendants in denying to plaintiffs the right and priv- 
ilege of admission to play the game of golf upon 
the Bobby Jones Golf Course, or upon any of the 
other public golf courses owned, maintained and 
operated by said defendants, solely because of the 
race or color of plaintiffs, while at the same time 
extending and pranting to white persons the right 
and privilege of playing the game of golf upon the 
Bobby Jones Golf Course, and upon any or all 
of the other golf courses owned, maintained and 
operated by the defendants, aforesaid, is a denial 
to plaintiffs of the equal protection of the laws 
guaranteed by the Fourteenth Amendment to the 
Constitution of the United States, and therefore is 
unconstitutional and void.” 

8. That “This court issue a permanent injunction, for- 
ever restraining and enjoining the defendants, and 
each of them, from making any distinction on ac- 
count of race or color in providing opportunities, 
advantages and facilities for playing the game of 
golf upon the public golf courses that are now pro- 
vided, owned, maintained and operated by the City 
of Atlanta, or that may be established and con- 
structed by the City of Atlanta hereafter, for the 
benefit and use of the citizens of the City of At- 
lanta, Georgia.” 

4. “The refusing to allow plaintiffs and others sim- 
ilarly situated because they are negroes, to make 
use, on a substantially equal basis with white citi- 
zens of municipal facilities for playing golf is to 
practice a forbidden discrimination. It is therefore, 

Considered, Ordered and Adjudged that the de- 
fendants, and each of them, their agents, employees 
and servants be, and they hereby are restrain 
and enjoined from refusing to allow plaintiffs and 
other negroes similarly situated, because they are 
negroes, to make use, on a substantially equal basis 
with white citizens of the municipal facilities for 
playing golf. The effect of this judgment will for 
a reasonable time and until the further order of 
this Court, be postponed in order that the de- 
fendants may be afforded a reasonable opportunity 
to promptly prepare and put into effect regulations 
for the use of the municipal golf facilities which, 
while preserving segregation, will be in full and 
fair accord with its principles. This principle is 
that the admissibility of laws separating the races 
in the enjoyment of privileges afforded by the State 


required by the Fourteenth Amendment 
of the Constitution of the United States to 
admit appellants and other Negroes simi- 
larly situated to public golf facilities subject 
only to the same rules, regulations and con- 
ditions applicable to all other persons. 

“2. In failing to enjoin appellees from re- 
fusing to admit appellants and other Negroes 
similarly situated, without more, to the 
Bobby Jones Golf Course and all other pub- 
lic golf course facilities subject only to the 
same rules, regulations and conditions ap- 
plicable to all other persons.” 

Of the clear opinion, that the judgment in 
terms accorded plaintiffs all the relief that they 
asked for, that the specifications, in complain- 
ing as error that the court refused and failed to 
adjudge and order, in accordance with their 
prayers, are in contradiction of the precise terms 
of the judgment and are, therefore, without 
substance, we affirm the judgment, with direc- 
tions to the district judge: (1) to retain juris- 
diction of this cause to take such proceedings 
and enter such orders at the foot of the decree 
consistent with the decree as are necessary and 
proper to fully and promptly effectuate and 
carry it out; and (2) as promptly as possible, 
upon the coming down of our mandate, to ini- 
tiate proceedings to see that his judgment and 
decree is promptly, in letter and in spirit, made 
effective. 

Judgment Affirmed with directions, and with 


costs against appellants. 


rest wholly upon the equality of the privileges 
which the laws give to the separated groups withi 
the State. In applying this principle, that equality 
of treatment of white and colored citizens must be 
afforded which will secure to both, complete and 
full recognition, that, under the Constitution and 
laws, there are not two classes of citizens, a 
and second, but one class, with all of equal rank 
in respect of their rights and privileges to use and 
aged facilities provided at public expense for pub- 

c use. 

“It is further ordered and adjudged that de- 
fendant pay all costs.” 
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Alfred HOLMES et al. v. CITY OF ATLANTA et al. 
United States District Court, Northern District, Georgia, No. 4621, December 22, 1955. 


SUMMARY: The order and decree of the United States District Court upon remand of the 
shove case by the United States Supreme Court follows. 
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SLOAN, District Judge. 

The Supreme Court of the United States 
having upon a writ of Certiorari of the United 
State Court of Appeals for the Fifth Circuit 
in the above stated cause issued a mandate or 
order, a certified copy of which has been for- 
warded and received by the Court. The man- 
date or order of the Supreme Court of the 
United States in said cause, provides and di- 
rects as follows: 

That the judgments, both of the Court of 
Appeals and the District Court, in this cause 
be and they are hereby vacated with costs. 

It is further ordered that this cause be, and 
the same is hereby remanded to the United 
States District Court for the Northern District 
of Georgia with directions to enter a decree for 
petitioners in conformity with Mayor and City 
Council of Baltimore City vs. Dawson, No. 232, 
O. T. 1955, decided November 7, 1955. 

It is further ordered that the said petitioners, 
Alfred Holmes, et al., recover from the City of 
Atlanta, et al. One Hundred ($100.00) Dol- 
lars, for their costs herein expended. 

In consideration of the order of the Supreme 
Court of the United States in said cause, it is 
therefore: 

Ordered and adjudged that the mandate or 
order of the Supreme Court of the United States 


in said cause be and is hereby made the judg- 
ment of this Court in said stated cause. 

It is further ordered and adjudged that the 
defendants, and each of them, their agents, em- 
ployees and servants be and they are hereby 
restrained and enjoined from refusing to allow 
plaintiffs, and other Negroes similarly situated, 
because they are Negroes, to make use on the 
same basis with white citizens of the municipal 
facilities for playing golf. 

It is further ordered that the defendants, and 
each of them, their agents, employees and serv- 
ants are hereby restrained and enjoined from 
making any distinction on account of race or 
color, or of making or enforcing any rules or 
regulations for the purpose of segregation of the 
races in providing opportunities, advantages and 
facilities for playing the game of golf upon 
the public golf courses that are now provided, 
owned, maintained and operated by the City 
of Atlanta, or that may be established by the 
City of Atlanta hereafter, for the benefit and 
use of citizens of the City of Atlanta, Georgia. 

It is further ordered that this judgment and 
decree take effect immediately. 

It is further ordered that the defendants pay 
to petitioners the sum of One Hundred 
($100.00) Dollars, for part of their cost herein 
expended. 





GOVERNMENTAL FACILITIES 
Hospitals—Arkansas 


Maurice JOHNSON, an incompetent minor, by Daisy Essex, his grandmother and next friend 
v. E. H. CRAWFIS, M.D., Superintendent, State Hospital of Arkansas, et al. 


United States District Court, Eastern District, Arkansas, January 28, 1955, 128 F.Supp. 280. 





SUMMARY: In a class action brought on behalf of an incompetent Negro minor and others 
similarly situated against officials of the State Hospital of Arkansas in United States District 
Court the plaintiff sought to enjoin the hospital officials from allegedly denying admission to 
plaintiff and others on the grounds of race, and to enjoin alleged segregation practices in the 
treatment of patients. The Court found that the admission of plaintiff was denied on reason- 
able grounds other than race, that the hospital did, in fact, admit Negroes, and that plaintiff, 
not being a patient in the hospital, had no standing to pursue a class action with respect: to 
the alleged segregation of patients. 


TRIMBLE, Chief Judge. 


On July 15, 1953, the Probate Court of Chicot ~ 
County, Arkansas, entered the following order of 
committal: 

“In the Matter of 

“Morice Johnson 


“Incompetent 
« “Order of Committal 
“This matter now presented to the Pro- 
bate Court of Chicot County upon due and 
legal notice given, and upon the certificate 
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of J. A. Thompson, M.D., a regularly li- 
censed and practicing physician of Dermott, 
Arkansas, certifying that Morice Jolinson 
is so suffering from mental diseases or psy- 
chosis as to need hospitalization and that 
said person is dangerous to society and to 
nearest relatives; and upon oral testimony 
duly heard, from which it is found that said 
person is so suffering from mental disease 
or psychosis as to require medical treatment; 
and the State Hospital, Little Rock, Ar- 
kansas, being willing and equipped to give 
necessary treatment; 

“It is, therefore, ordered and adjudged 
that the said Morice Johnson be taken by 
a qualified peace officer of Chicot County, 
Arkansas, and delivered to the State Hospital 
of the State of Arkansas for examination and 
treatment; and it is so ordered on this the 
15 day of July, 1953. 

“(Signed) D. A. Bradham 
“Judge of the Probate Court” 

On the second day after the order of Com- 
mittal was made the Sheriff of Chicot County 
carried the incompetent minor to the State 
Hospital in Little Rock, Arkansas, and was told 
by the person in charge of receiving patients 
that the Negro patient could not be accepted 
for the reason that the hospital did not have 
sufficient facilities. 

On May 8, 1954, through an attorney repre- 
senting the incompetent minor, a renewal was 
made for admission to the State Hospital, and 
again admission was refused. 

On May 15, 1954, the incompetent minor, by 
his grandmother and next friend, Daisy Essex, 
filed a complaint in this court against the Super- 
intendent of the State Hospital of Arkansas and 
the five members of the State Hospital Board, 
each of said defendants being sued in his re- 
spective official capacity. 

[Jurisdiction] 

The jurisdiction of the court was invoked un- 
der Title 28, United States Code, Sections 1331, 
1348, 2201, 2202 and 2281, and it was further 
alleged that plaintiff brought the action in his, 
own behalf and as a representative of a class 
pursuant to Rule 23(a) of the Federal Rules 
of Civil Procedure, 28 U.S.C. 

It appears further that it was the intention of 
the recitals of the complaint to bring into con- 
sideration by the court the question of whether 
there has been a violation of the 14th Amend- 
ment to the Constitution of the United States,* 


* Now 42 U.S.C.A. §§1981-1983. 
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Section 1, and Title 8, United States Code, Sec- 
tion 41. 

The complaint alleged that the plaintiff is 
among those persons classified as Negroes, and 
a citizen of the United States and the State of 
Arkansas, and a resident of Chicot County, Ar- 
kansas. That he is a minor 11 years of age; that 
he is suffering from a mental disease or psy- 
chosis, dangerous to society and his nearest 
relatives and that he had been ordered taken 
ot the State Hospital at Little Rock, Arkansas, 
for examination and treatment. It was alleged 
that the plaintiff had been denied admission to 
the State Hospital on July 17, 1953, and May 8, 
1954, and that such denial was contrary to the 
laws of Arkansas and in violation of the Consti- 
tution and laws of the United States; that there 
is no other state-owned and maintained hospital 
within the State of Arkansas where he can re- 
ceive similar or equal medical care and treat- 
ment as are afforded minor incompetents who 
are non-Negroes at the State Hospital. 

[Purpose of Hospital] 

Plaintiff alleged the establishment of the State 
Hospital of Arkansas for the care and manage- 
ment of the insane of the state and the due 
election and qualification of the defendants in 
their respective official capacities; and further 
that the State Hospital Board was created by 
the laws of Arkansas with power and authority 
to manage and control the State Hospital and 
make rules and regulations for the conduct of 
the institution and its patients. 

Plaintiff alleged that the defendants, acting 
or purporting to act under power and authority 
vested in them by the laws of Arkansas, have 
made and are enforcing and executing rules and 
regulations and have adopted policies, prac- 
tices, customs and usages and are enforcing and 
executing the same to the great harm and in- 
jury of the plaintiff and other minor Negro in- 
competents. 

It was further alleged that the laws of the 
state make provision for the treatment, care and 
welfare of the citizens of the state who become 
mentally ill and in need of hospitalization, and 
that such law has declared that such citizens 
shall be admitted to the State Hospital for diag- 
nosis, care and treatment. 

The complaint further alleged that the Ar- 
kansas State Hospital embraces facilities devoted 
to the care and treatment of minor incompetents 
which are denied to the plaintiff and other 
Negro incompetents. 

Based upon these allegations which have been 
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abbreviated in the foregoing statement, plaintiff 
asked for the following relief: 

(a) That the court enter a decree declaring 
the action of the defendants which denies on 
the basis of color or race the admission, treat- 
ment and care of the plaintiff, or any other 
Negro incompetent similarly situated, or which 
denies plaintiff and other minor incompetent 
citizens of the state similarly situated their 
privileges and immunities and equal protection 
of the laws, to be held to be unconstitutional 
and void. 

(b) That the court enter a decree declaring 
the action of the defendants in adopting, en- 
forcing or executing any policy, practice, cus- 
tom or usage pursued against the plaintiff or 
any other minor Negro incompetent citizen of 
the state, which excludes them from being ad- 
mitted to and receiving treatment and care at 
the same time and under the same terms and 
conditions as all other mentally incompetent 
citizens of the state are admitted, treated and 
cared for, be held to be unconstitutional and 
void. 

(c) That the court enter a decree declaring 
the action of the defendants in. making any 
distinction in the admission, care and treatment 
on the basis of race or color of plaintiff, or any 
other minor Negro incompetent citizen, or in 
any manner hindering such admission, care or 
treatment, to be unconstitutional and void. 

(d) That the court enter a preliminary in- 
junction restraining and enjoining the defend- 
ants and their successors in office from enforcing, 
executing or pursuing against the plaintiff, or any 
other Negro mentally incompetent citizen of the 
state, any statute, policy, practice, custom or 
usage, as alleged in the complaint, or from 
promulgating, adopting, enforcing, issuing or 
pursuing against the plaintiff or any other minor 
Negro mentally incompetent citizen of the state 
any policy, practice, custom or usage which 
denies or prohibits him, because of race or color, 
from being admitted to and receiving the same 
or equal care or treatment afforded to all non- 
Negro, racial, cultural or ethnic groups within 
the state. 

[Defendant's Answer] 

On July 15, 1954, the defendants answered 
admitting the jurisdiction of the court and the 
allegations with respect to the official capacities 
of the defendants. The answer denied that the 
Superintendent of the State Hospital at any 
time denied or refused admission of the plaintiff 
to the State Hospital because of his race or 


color. The answer further denied that any offi- 
cial of the State Hospital, at any time mentioned 
in the complaint, acted detrimental to or vio- 
lative of the rights and privileges of the plain- 
tiff or any other minor incompetent Negro. The 
answer denied that the State Hospital is obliged 
to admit as patients all insane persons who 
are citizens or residents of the State of Arkansas 
unconditionally, but states that the Superin- 
tendent of the State Hospital has discretion in 
the matter of accepting patients beyond the 
maximum capacity of the State Hospital. 

Answer further denies specifically allegations 
12 and 13 in the complaint which relate to the 
allegation that the hospital has facilities devoted 
to the care of non-Negro minor incompetents 
which are denied the plaintiff and other minor 
Negro incompetents. 

Under the provisions of the pre-trial order 
made on October 8, 1954, there was introduced 
in evidence the list of patients received at the 
State Hospital under the age of 15 at the time 
of admission, from January 1, 1945, to date. 
This list is summarized as follows: 


1945 

White Male 34 White 51 

Negro Male 14 Negro 15 22.7% 
White Female 17 Total 66 

Negro Female l 

Total 66 

1946 

White Male 22 White 85 

Negro Male ll Negro 16 31.4% 
White Female 18 Total 51 

Negro Female 5 

Total 51 

1947 

White Male 24 White 42 

Negro Male 14 Negro 19 81.1% 
White Female 18 Total 61 

Negro Female 5 

Total 61 

1948 

White Male 36 White 54 

Negro Male 13 Negro 22 28.9% 
White Female 18 Total 76 

Negro Female 9 

Total 76 

1949 

White Male 82 White 51 

Negro Male 10 Negro 18 26.1% 
White Female 19 Total 69 

Negro Female 8 

Total 69 

1950 

White Male 18 White $4 

Negro Male 4 Negro 16 382% 
White Female 16 Total 50 

Negro Female 12 
> Total 50 

1951 

White Male 15 White 26 

Negro Male 5 Negro 8 23.5% 
White Female ll Total 34 

Negro Female 8 


Total 34 
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1952 

White Male 21 White 83 

Negro Male 4 Negro 1l 25% 
White Female 12 Total 44 

Negro Female 7 

Total 44 

1953 

White Male 21 White 32 

Negro Male 5 Negro 9 21.9% 
White Female 11 Total 4] 

Negro Female 4 

Total 4l 

1954 (1-1-54 to 10-854) 

White Male 10 White 15 

Negro Male 2 Negro 4 21% 
White Female 5 Total 19 

Negro Female 2 

Total 19 


A number of witnesses testified before the 
court, including Daisy Essex, the grandmother 
of the incompetent minor; Dr. E. H. Crawfis, 
Superintendent of the State Hospital; John H. 
Biggs, Sheriff of Chicot County; Tom D. Davis, 
Assistant City Editor of one of the Little Rock 
newspapers; Dr. Bennett, Dr. Crow and Dr. 
Carnahan, members of the staff of the State 
Hospital; Dr. Earl Parsons and Dr. John W. 
Elliott, the latter two of whom qualified as ex- 
pert witnesses in the field of psychiatry. 

The child’s grandmother described the child 
as being practically helpless because of his 
mental deficiency. He understands very little, 
or perhaps none, of the English language and is 
unable to distinguish hot from cold. He appar- 
ently knows what an apple is when shown and 
given one but cannot understand commands 
with respect to his individual conduct. His 
grandmother testified that he had to be confined, 
or if permitted to be outside a room would have 
to be tied or chained to keep him from straying 
away or injuring himself. 

Dr. Crawfis, over the objection of the plain- 
tiffs attorneys, in answer to a hypothetical ques- 
tion detailing the condition of the minor incom- 
petent, testified that his intelligence quotient 
was at the most only 25 and that he was of the 
opinion that his mentality did not exceed that 
of a child three or four years of age. 


[Attempt at Admission] 


The sheriff testified that he took the minor 
incompetent, together with the Order of Com- 
mittal, to the State Hospital on July 17, 1953, 
and that the State Hospital authorities would not 
receive the child, but that he was told that they 
had no place for the child except with older 
Negro men. Mr. Davis testified that at the time 
the child was brought to the State Hospital he 
talked to Dr. Odom who was Superintendent of 
the State Hospital, and that Dr. Odom said that 


at that time there were no facilities for Negro 
children. 

Dr. Bennett and Dr. Crow testified relative 
to the treatment of the different inmates in the 
hospital and especially the Negro patients. Dr. 
Bennett’s ward had minor female patients where 
there was one 15 year old boy who had been 
helpless since a baby and had to be fed and 
cared for at all times. Dr. Crow’s ward had 
colored male adult patients, with the exception 
of four or five minor male patients for whose 
protection safeguards were set up and main- 
tained. 

Dr. Carnahan, who was in charge of the re- 
ceipt of patients on both days when the plain- 
tiff was brought to the institution, testified that 
he was not admitted because there were no beds 
or facilities available for receiving him. Dr. 
Parsons and Dr. Elliott both testified respecting 
the question of segregation of Negro patients 
within the hospital. The testimony of both of 
these doctors related to the question of the 
necessity or desirability of segregating the races 
in an institution designed to treat mental pa- 
tients. Both of these doctors were of the opinion 
that the segregation of patients in a State Hos- 
pital for Nervous Diseases was not necessary in 
the treatment of the patients, and one of them 
was of the opinion that nonsegregation would 
be definitely advantageous. 

After the trial of the case on December 13, 
1954, counsel were asked to file requested find- 
ings of fact and conclusions of law and briefs in 
support thereof. They have done so, and these 
proposed findings and briefs have been care- 
fully considered by the court. 

[Questions] 

The case presents for consideration and answer 
the following questions: 

1. Is the Plaintiff in a Position to Maintain 
this Suit? 

2. Were the Legal and Constitutional Rights 
of the Plaintiff Violated in the Refusal to Admit 
Him to the State Hospital? 

3. Are the Legal and Constitutional Rights 
of the Plaintiff Violated in the Practice of Seg- 
regation in the State Hospital? 

I. 

It is the argument of the defendants that the 
plaintifE was not qualified for admission as a 
patient in the State Hospital, and it is said 
that since the proof heard by the court estab- 
lished the plaintiff as being mentally defective 
rather than a person having psychosis, he could 
not be admitted. 
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The Order of the Chicot County Probate 
Court which was made on July 15, 1953, has 
been hereinabove set out in full. This order 
shows that a doctor of the town of Dermott, 
which the court takes notice is in Chicot County, 
Arkansas, certified that the plaintiff was so 
suffering from mental disease or psychosis as to 
need hospitalization and that he was danger- 
ous to society and to the nearest relatives. The 
court further recites that upon oral testimony 
duly heard it found that the plaintiff was so 
suffering from mental disease or psychosis as 
to require mental treatment. 

Act 241 of the Acts of 1943, Sections 59-229 
to 590-242, Inclusive, Ark.Stat. 1947, is a com- 
prehensive statute enacted under the following 
title: 

“An Act to Prescribe Rules as to Who 
May Be Admitted to the State Hospital, the 
Method of Admission, Transfer of Patients, 
Pay for Maintenance of Patients, Discharge 
of Patients, to Repeal All Laws of Conflict 
Herewith, and for Other Purposes.” 

This act provides as follows: 

“e * * If any Health Officer, or any 
regularly licensed and practicing physician 
believes that any person residing in the 
County, who is not a patient in the State 
Hospital, is so suffering from mental disease 
as to be dangerous to himself or to society 
and such person cannot be taken peaceably 
to the State Hospital as provided in other 
Sections of this Act, then such Health Off- 
cer or Physician shall certify this fact to the 
Judge of the Probate Court of such county 
for a hearing, copies of such certification 
to be delivered to the person affected there- 
by, or to his guardian, or to his nearest rela- 
tive, if any, whereupon said Court shall hold 
a hearing either in regular term or in vaca- 
tion in chambers, receiving such evidence 
as may be offered by all parties interested, 
after which he shall, if the evidence justifies, 
issue an order of commitment to the State 
Hospital.” Section 6, Act 241, Acts of 1943; 
Section 59-234 Ark.Stat.1947. 

The Probate Court of Chicot County was 
regularly acting pursuant to the provisions of the 
statute above quoted. It unquestionably had 
jurisdiction to so act. 

[Effect of Probate Court Judgment] 

The judgments, orders and decrees of the 
Probate Court upon a subject matter and be- 
tween parties over which it has jurisdiction 
cannot be collaterally questioned. Borden v. 


State, 11 Ark. 519; West v. Waddill, 33 Ark. 
575; Mays v. Rogers, 37 Ark. 155; Carraway 
v. Moore, 75 Ark. 146, 86 S.W. 993; Branch v. 
Veterans Administration, 189 Ark. 662, 74 S.W. 
2d 800; Levinson v. Treadway, 190 Ark. 201, 78 
S.W.2d 59. 

It is true that over the objections of the plain- 
tiff the defendant introduced testimony clearly 
showing that the incompetent Negro minor, 
plaintiff in this case, was a mentally deficient 
person rather than one suffering from a psy- 
chosis and that he was incurable. 

However, the testimony was incompetent and 
cannot be considered by the court, for the court 
is bound by the order made by the Judge of 
the Chicot County Probate Court, and the order 
must remain binding upon all persons interested 
therein until it is set aside under proper pro- 
cedure. 

It appears, therefore, that the first question 
above posed must be answered in the affirma- 
tive. Not only is the plaintiff entitled to main- 
tain this suit in his own right, but under the 
provisions of Rule 23(a) of the Rules of Civil 
Procedure, the plaintiff has properly stated a 
cause of action in a class suit. A class suit may 
be maintained when the right sought to be 
enforced for or against the class is: 

“(1) joint, or common, or secondary in 
the sense that the owner of a primary right 
refuses to enforce that right and a member 
of the class thereby becomes entitled to en- 
force it; 

“(2) several, and the object of the action 
is. the adjudication of claims which do or 
may affect specific property involved in the 
action; or 

“(8) several, and there is a common 
question of law or fact affecting the several 
rights and a common relief is sought.” 

As is indicated, the court is of the opinion 
that the plaintiff is a member of a “spurious 
class” who allege that they have been adjudged 
to be entitled to admission to the State Hospital 
as persons suffering from a psychosis and have 
been denied the right of admission. McDaniel 
v. Board of Public Instruction for Escambia 
County, Florida, D.C., 39 F. Supp. 638; Nei- 
man—Marcus v. Lait, D.C., 138 F.R.D. $11. 

In passing, however, it should be noted that 


‘the controversy growing out of the failure to 


admit the plaintiff is largely academic, for it is 
provided in Section 4 of said Act 241 of the 
Acts of 1948 that: 


“If, after the admission and examination 
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by the staff the Superintendent shall find 
that such patient is without psychosis, there- 
for (sic) not suitable for care and treat- 
ment in the State Hospital, he shall promptly 
discharge the patient, after having notified 
the Health Officer or Physician of such find- 

ing.” Ark.Stat. § 59-232. 

It appears practically undisputed that the 
plaintiff is simply a mental deficient and without 
psychosis. Therefore, if this action had been 
taken by the authorities at the State Hospital, 
the question of whether or not he had the right 
to be admitted would have passed out of the 
case. 

II. 

Section 1 of said Act 24], Section 59-229 
Ark.Stat.1947, provides as follows: 

“Who May Be Admitted. Any citizen or 
resident of the State of Arkansas who shall 
become mentally ill and in need of hospital- 
ization for such illness shall be admitted to 
the State Hospital for diagnosis, care and 
treatment. Also any non-resident within the 
State who may become mentally ill and in 
urgent need of immediate hospitalization 
snall be admitted to the State Hospital for 
temporary treatment, until such time as the 
place of his residence may be determined 
and his transfer thereto may be accom- 
plished. The superintendent shall use his 
discretion as to accepting patients beyond 
the maximum capacity of the State Hospital. 
In all cases, admissions shall be in accord- 
ance with the rules hereinafter set out.” 

It must be observed that under this section, 
“The Superintendent shall use his discretion as 
to accepting patients beyond the maximum ca 
pacity of the State Hospital.” It was in evidence 
that Dr. Odom, who was the Superintendent of 
the State Hospital on July 17, 1958, stated in 
effect that there were no facilities at that time 
for Negro children. It cannot be contended that 
the admission of the plaintiff was denied be- 
cause of his race, for it is in evidence that Negro 
children have been, since the passage of this 
Act, regularly received. During the period of 
time covered by the analysis, from 1945 to 1954, 
188 Negro children have been received as pa- 
tients in the State Hospital. 

Dr. Carnahan positively testified that at both 
times when the plaintiff was brought to the 
hospital he was refused admission because no 
beds were available. He further testified that 
at the same time no beds were available for 
white incompetent children. Certainly this did 


not constitute a denial of admission on account 
of race of the plaintiff. 

The Arkansas State Hospital was originated 
by an Act of the General Assembly of April 19, 
1878. The name of the institution was changed 
from that of the Insane Asylum to State Hospital 
by Act 240 of the Acts of 1933, and the com- 
plete management and control of the State Hos- 
pital with power to make, promulgate and 
enforce rules and regulations for the conduct 
of the institution and of the patients therein 
were vested in the State Hospital Board by the 
terms of the last mentioned act, and this Board 
was directed to appoint a Superintendent who 
should at all times be responsible to the Board 
for the proper care and skillful treatment of 
the patients as well as the efficient economic 
and businesslike management of the affairs of 
the Hospital. The Superintendent, by the terms 
of said Act, is required to take and file in the 
office of the Secretary of State an oath to support 
the Constitution and laws of the State of Ar- 
kansas and to faithfully perform the duties im- 
posed upon him. 

There can, therefore, be no question that the 
Superintendent of the State Hospital is an officer 
of the State and the review of his acts by the 
court may be said to be generally controlled as 
follows: 

“Sec. 255. Judicial Review of Official 
Acts.—Where a statute gives a discretionary 
power to an officer to be exercised by him 
upon his own opinion of certain facts, he 
is the sole and exclusive judge of the exis- 
tence of those facts; the courts will not 
attempt to interfere with or control the ex- 
ercise of his discretionary powers, in the 
absence of any controlling provisions in the 
law conferring the power. The fact that the 
exercise of a power may be abused is not 
a sufficient reason for denying its existence. 
Thus, it is a firmly established rule, as stated 
in other articles in this work, that the judi- 
ciary will not interfere with executive offi- 
cers in the performance of duties which are 
discretionary in their nature or involve the 
exercise of judgment. Although courts may, 
in ascertaining the right of parties in suits 
properly before them, pass upon the legality 
of the acts of public officers, after the matter 
has once passed beyond their control there 
exists no power in the courts, by any of its 
processes, to act upon the officer so as to 
interfere with the exercise of that judgment 
while the matter is properly before him for 








COURTS 157 


action. The reason for this is that the law 
reposes this discretion in him for that occa- 
sion, and not in the courts. For example, the 
President of the United States is invested 
with certain political powers in the exercise 
of which he is to use his own discretion, and 
for which he is not accountable to the 
courts. And even where a court, in the 
exercise of its jurisdiction, reviews the dis- 
cretionary act of a public officer, the de- 
cision of the officer will not be disturbed 
in the absence of a showing of an abuse 
of discretion or an arbitrary decision, or such 
fraud or corruption as vitiates the action 
taken.” 48 Am.Jur. 

There seems to be no division of authorities 
on the principle that when a duty is imposed 
by law upon an officer to perform an act within 
his discretion, the court is without power to 
interfere with or set aside the action of the 
officer, unless there was an abuse of discretion 
or an arbitrary action. Jernigan, Bank Commis- 
sioner v. Loid Rainwater Company, 196 Ark. 
251, 117 S.W.2d 18; Rural Special School Dis- 
trict v. Common School District, 183 Ark. 329, 
35 S.W.2d 587; St. Louis S. W. Railway Com- 
pany v. Stewart, 150 Ark. 586, 235 S.W. 1008; 
U. S. v. George S. Bush & Co., 310 U.S. 371, 
60 S.Ct. 944, 84 L.Ed. 1259; Nishimura Ekin 
v. U. S., 142 U.S. 651, 12 S.Ct. 386, 85 L.Ed. 
1146. It is seen, therefore, that the answer to 
the second question posed must be answered in 
the negative. 

There is absolutely no testimony that would 
support the charge that the plaintiff was denied 
or will be denied admission to the State Hos- 
pital on account of his race. His denial of ad- 
mission amounted to an official act of the 
Superintendent in the use of his discretion as 
to accepting patients beyond the maximum 
capacity of the State Hospital. At the times 
he was brought to the hospital that maximum 
capacity had been reached and there were no 
facilities for accepting minor patients, either 
white patients or Negro patients. 

Il. 

It is charged by the plaintiff that the question 
of segregation of the races among the patients 
in the State Hospital was drawn into the case 
by a gratuitous argument on behalf of the de- 


fendant that it is necessary in the interest of 
their own health and safety that white and 
Negro patients be separated during the period 
of their psychiatric treatment. 

The complaint, which has been digested at 
the beginning of this opinion, did not raise the 
question of the illegality or unconstitutionality 
of segregation of the patients receiving treat- 
ment in the State Hospital. On October 20, 
1954, defendants filed a memorandum of law 
in which point No. 1 was designated as “The 
Segregation of White and Negro Infant Patients 
in the State Hospital is legal”. The point was 
developed at some length, and it was endeavored 
to distinguish the principles and rules applicable 
in the segregation of patients suffering with 
mental disorders from the principles and rules 
applicable in schools and universities. On No- 
vember 5, 1954, plaintiff answered this argu- 
ment in his memorandum of law containing 
subjects designated “State Agencies cannot Seg- 
regate Without Benefit of Statute”, “Segregation 
by State is in Violation of the Equal Protection 
of the United States Constitution” and “Segre- 
gation by State is in Violation of the Due Pro- 
cess Clause of the United States Constitution”. 

All of these points were argued at length, and 
as has been pointed out, some testimony was 
taken regarding that issue. 

It is true that there was no objection on the 
part of the plaintiff to bringing the controversy 
into the case relative to segregation of patients. 
It is also true that this matter was improperly 
brought into the case and cannot be considered 
by the court. 

The action maintained by the plaintiff, both 
as an individual and as a member of a class, 
does not bring this question before the court. 
In fact, as a class suit it could only be brought 
by. one who is in a position to show that he 
is a member of a class who have been denied 
some right by reason of segregation. The plain- 
tiff, of course, possesses no such right individ- 
ually, because he is not now, and has never been, 
a patient in the State Hospital. 

It is unnecessary to again point out the pro- 
visions of Rule 23 limiting the bringing of class 
actions to those who can classify thereunder. 

The court must, therefore, hold that the com- 


plaint of the plaintiff should be dismissed. 
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GOVERNMENTAL FACILITIES 


Home Financing—Federal Statutes 


Arthur L. JOHNSON et al. v. LEVITT & SONS, Inc., et al. 

United States District Court, Eastern District, Pennsylvania, March 16, 1955, 131 F.Supp, 114. 
SUMMARY: Negro plaintiffs brought an action in United States District Court in Pennsyl- 
vania seeking a declaratory judgment and injunctive relief, alleging that defendants, build- 
ers of houses being sold under mortgage insurance granted by other defendants, FHA and 
VA, refused to sell houses to plaintiffs solely on the grounds of their race or color. The 
Court held that the FHA and VA had no duty to prevent discrimination in the sale of 
houses, and that injunctive relief would not lie as against them. A portion of the opinion, 


by KIRKPATRICK, J., follows: 


o od 2 


“As to the government defendants, the first 
question is whether the complaint discloses that 
the government through its agencies, F.H.A. 
and V.A., has had anything to do with the al- 
leged violation of the plaintiffs’ civil rights or, 
as counsel has put it, whether there is a justi- 
ciable controversy between the plaintiffs and the 
government defendants. 

The plaintiffs concede that the government 
defendants have not exercised or attempted to 
exercise any control over the sales policy 
adopted by Levitt. In fact, the gist of the com- 
plaint is that they have not done so. The plain- 
tiffs’ case is that the government agencies have 
the power (which they probably have) to put 
an end to discrimination by Levitt by refusing 
to guarantee mortgages unless Levitt ends it, 
that failure of the agencies to exercise their 
power in that respect is tantamount to a viola- 
tion of the plaintiffs’ civil rights and that this 
Court should by injunction compel action in 
that regard by the agencies. 

Recognizing that where the case is one which 
involves a denial of rights to individuals by 
other individuals or by a private corporation 
there is no way by which, under the law, gov- 
ernment officials or agencies can be compelled 
to act to restrain threatened wrongs, the plain- 
tiffs build their case against the government 
upon the proposition that, as stated in their 
brief, “the regulation and control exercised by 
the federal agencies in Levittown is so extensive, 
the relationship between the federal agencies 
and Levitt so intimate, the federal aid given 
in this instance so crucial to the development 
of a community like Levittown, and federal in- 
volvement in Levitt’s determinations so great 
that the actions of Levitt must be deemed the 
acts of the federal agencies.” 

The involvement of the government in the 
construction of a housing community like Levit- 
town consists of a guarantee to various banks 


and lending institutions that money advanced 
by them to purchasers of individual properties 
will be repaid, incidental to which guarantee 
and for the purpose of minimizing the risk of 
loss to the government is the prescribing of the 
conditions upon which the government will 
undertake to guarantee the loans. These con- 
ditions consist of certain requirements which, 
undoubtedly, touch the project at a great many 
points. They have to do with architectural and 
development plans, the amount and terms of the 
mortgage loans and continuing obligations to 
comply with construction requirements in the 
future. All these do not, however, in my opin- 
ion, result in making Levitt and Sons, Inc., of 
New York, the government of the United States 
or a branch or agency of it nor do they make 
the government of the United States the builder 
or developer of the Levittown project. Public 
Utilities Commission v. Pollak, 343 U.S. 451, 
72 S.Ct. 818, 96 L.Ed. 1068, relied on by the 
plaintiffs is distinguishable. In that case the 
defendant, the Utilities Commission of the Dis- 
trict of Columbia, was concededly an instru- 
mentality of the government and charged with 
the duty of protecting patrons of the Transit 
Company from discomfort and annoyance and, 
consequently, non-action of the Commission in 
this respect furnished a basis for court action. 
Neither the F.H.A. nor the V.A. has been charged 
by Congress with the duty of preventing dis- 
crimination in the sales of housing project prop- 
erties. What the plaintiffs are saying in effect 
is that these agencies ought to be charged with 
that duty. But that is something which can be 
done only by Congress and which cannot be 
forced upon the agencies in question by the 
courts through the medium of the injunctive 
process. I am, therefore, of the opinion that the 
complaint does not state a claim against the 
government defendants on which relief can be 
granted. 

a ® e 
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GOVERNMENTAL FACILITIES 

Housing—Michigan 

The DETROIT HOUSING COMMISSION, et al. v. Walter Arthur LEWIS, et al. 
United States Court of Appeals, Sixth Circuit, October 5, 1955, 226 F.2d 180. 


SUMMARY: In a class action against the Detroit, Michigan, city housing commission, Negro 
plaintiffs sought to enjoin certain alleged segregation practices in the allocation of public 
housing units as between Negroes and whites. The United States District Court entered a 
judgment issuing a permanent injunction and the defendants appealed. The Court of Ap- 
peals affirmed the District Court’s decision, and remanded the case with directions for 
further proceedings, if necessary, in conformity with the decision of the United States Su- 
preme Court in the School Segregation Cases. 





Before ALLEN, McALLISTER and MILLER, Circuit Judges. 


ALLEN, Circuit Judge. [Footnotes omitted]. 


This is an appeal from a judgment of the Dis- 
trict Court issuing a permanent injunction 
against The Detroit Housing Commission, its 
members, and Director-Secretary, in an action 
attacking racial segregation as claimed to be 
practiced in public housing projects carried on 
in Detroit by defendants. The action prayed 
for a declaratory judgment that the policy, cus- 
tom and usage of the defendants in refusing to 
lease to qualified Negro applicants certain units 
of public housing, solely because of the race 
and color of such applicants, and of segregat- 
ing tenants into projects on the basis of race or 
color is in violation of the Constitution and laws 
of the United States. The case was tried upon 
a stipulation of facts, the pertinent parts of 
which are printed in the margin. 

The District Court found: 


“That the regulation, policy, custom, 
usage, conduct and practice of the defend- 
ants in refusing to lease to plaintiffs, and 
other eligible Negro applicants similarly 
situated, certain units of public housing 
under their administration, control and 
management in accordance with a strict 
policy of racial segregation, is a violation 
of the Constitution and laws of the United 
States, particularly the Fourteenth Amend- 
ment to the Constitution of the United 
States and Title 8, Sections 41 and 42 of 
the United States Code. 

“That the resolution of the Detroit Hous- 
ing Commission adopted September 26, 
1952, has not in fact ended the discrimina- 
tion against the plaintiffs and members 
of their class, and that such discrimination 
on the basis of race and color in housing 
facilities under the auspices of public 


funds, local or federal, is in violation of the 

Fourteenth Amendment to the Constitu- 

tion of the United States and Title 8, Sec- 

tions 41 and 42 of the United States Code.” 

The court concluded that plaintiffs and others 
similarly situated for whom this class action 
was instituted were, by reason of the segrega- 
tion complained of, deprived of the equal pro- 
tection of the laws as guaranteed by the Four- 
teenth Amendment. Defendants, their agents, 
employees, representatives and successors, were 
permanently enjoined from: 

“1. Denying the plaintiffs, and members 
of the class which the plaintiffs represent, 
the right to lease any unit in any public 
housing project solely because of the race 
and color of the plaintiffs and members 
of the class which plaintiffs represent. 

“2. Maintaining separate lists of eligible 
Negro and white applicants for public hous- 
ing. 

“3. Maintaining racially segregated pub- 
lic housing projects.” 

Defendants contend (1) that the present pol- 
icy and practices of The Detroit Housing Com- 
mission in allotting units in public housing do 
not violate the Fourteenth Amendment to the 
Constitution and Title 8 U.S.C. Sections 41, 42 
and 43. 


[Discrimination Exists] 


We think the court is clearly right in its con- 
clusion that the claimed discrimination by The 
Detroit Housing Commission against plaintiffs 
and members of their class on the basis of race 
and color still exists. As shown by the stipula- 
tion as of May 31, 1950, the eligible pool of 
colored applicants for public housing included 
more than twice as many Negro as white fami- 
lies, and as of April, 1954, the eligible pool in- 
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cluded more than twenty times as many Negro 
as white families. Meanwhile, the vacancies in 
public housing projects limited to white’ occu- 
pancy were seventeen times as many as those in 
public housing projects limited to Negro occu- 
pancy, there being on the date of the last offi- 
cial report of the Commission 51 vacancies in 
white and 8 vacancies in Negro projects. It 
also is conceded that separate lists of eligible 
Negro and white families are maintained, for 
the purpose of making the allotments. 
[Principle of Brown Case} 

While the recent decisions of the Supreme 
Court of the United States in the 4 education 
cases, Brown v. Board of Education of Topeka, 
347 U.S. 488, 74 S.Ct. 686, 98 L.Ed. 873 and 
349 U.S. 294, 75 S.Ct. 753, in principle support 
the conclusion of the District Court that the 
practices of The Detroit Housing Commission 
violate the Fourteenth Amendment and the 
cited sections of the United States Code, plain- 
tiffs’ rights are not based solely upon education 
decisions. They, have long been established in 
the adjudications of the Supreme Court and 
of the lower federal courts. Here plaintiffs are 
denied the right to lease housing facilities pro- 
vided by public funds under conditions equal 
to those imposed upon applicants from white 
families. In Buchanan v. Warley, 245 U.S. 60, 
88 S.Ct. 16, 62 L.Ed. 149, decided in 1917, the 
Supreme Court considered an ordinance of the 
City of Louisville which forbade the occupa- 
tion by a Negro of a residence in a block where 
the greater number of residences were occupied 
by white persons. The Supreme Court pointed 
out that this interdiction was based “wholly 
upon color; simply that and nothing more”, 245 
U.S. at page 78, 38 S.Ct. at page 18, and held 
that the occupancy and, necessarily, the pur- 
chase and sale of property of which occupancy 
is an incident cannot be inhibited by the State 
or one of its municipalities, solely because of 
the color of the proposed occupant of the prem- 
ises. As the Supreme Court said, 245 U.S. at 
page 77, 38 S.Ct. at page 19, with reference to 
the Fourteenth Amendment: 

“What is this but declaring that the law 
in the States shall be the same for the black 
as for the white; that all persons, whether 
colored or white, shall stand equal before 
the laws of the States, and, in regard to the 
colored race, for whose protection the 
amendment was primarily designed, that 
no discrimination shall be made against 
them by law hecause of their color?” 


This decision was followed without opinion in 
Harmon v. Tyler, 273 U.S. 668, 47 S.Ct. 471, 71 
L.Ed. 831, and in City of Richmond v. Deans, 
281 U.S. 704, 50 S.Ct. 407, 74 L.Ed. 1128. In 
Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 
L.Ed. 1161, decided in 1948, the Supreme Court 
held that private agreements to exclude persons 
of a designated race or color from the use or 
occupancy of real estate for residential pur- 
poses do not violate the Fourteenth Amend- 
ment. But the court declared that it is a 
violation of the equal protection clause of the 
Fourteenth Amendment for the state courts to 
enforce such agreements. To the same effect is 
Barrows v. Jackson, 346 U.S. 249, 73 S.Ct. 1031, 
97 L.Ed. 1586, decided in 1953. See also Daw- 
son v. Mayor, 4 Cir., 220 F.2d 386, which holds 
that the ruling of Brown v. Board of Education 
of Topeka, supra, should be extended to public 
recreation. 

[Housing Commission Contentions] 

On this appeal, defendants do not urge a 
reversal of the finding of the District Court 
that the “separate but equal” doctrine has no 
place in public housing and constitutes a de- 
privation of constitutional rights. Nor do they 
urge a continuation of the doctrine of Plessy 
v. Ferguson, 163 U.S. 537, 16 S.Ct. 1188, 41 
L.Ed. 256, in connection with public housing. 
They state that they will not operate their fa- 
cilities under any such doctrine or practice 
which has been disapproved with reference to 
public education in Brown v. Board of Educa- 
tion of Topeka, 347 U.S. 483, 495, 74 S.Ct. 686, 
98 L.Ed. 873. Their appeal is based on the con- 
tention that they should be given sufficient 
time within which to complete orderly and 
peaceful integration, and that the District Court 
erred in requiring them to integrate forthwith 
every public housing unit. Plaintiffs contend 
that the judgment of the District Court is not 
a forthwith order. We do not so construe it. 
If the stay ordered by this court had not inter- 
vened, the Housing Commission would have 
been required in obedience to the judgment to 
cease maintaining separate lists of eligible 
Negro and white applicants for public housing, 
to cease maintaining segregated public housing 
projects, and to cease denying plaintiffs and 
members of the class which they represent the 
right to lease any unit in any public housing 
project solely because of race or color. How- 
ever, the judgment ordered a gradual and not 
an immediate change in occupancy of the hous- 
ing units. 
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The complaint herein was filed on June 5, 
1950, pretrial hearings were held in 1951, and 
after various continuances the case was heard 
on June 22, 1954, the judgment being entered 
on that day. Due to the pendency of the pro- 
ceedings in this court there has been another 
appropriate delay in view of the possible appli- 
cation of Brown v. Board of Education of To- 
peka, 349 U.S. 294, 75 S.Ct. 758, and the other 
three education cases pending in the Supreme 
Court of the United States. Five years have 
elapsed since the instant case was filed. As the 
Supreme Court points out in its latest pro- 
nouncement on these questions issued May 31, 
1955, the local authorities must proceed in these 
matters “with all deliberate speed.” 


[Timing of Relief] 


We bear in mind that the Supreme Court in 
Brown v. Board of Education of Topeka, 349 
U.S. 294, 75 S.Ct. 753, 756, recognized that “a 
variety of obstacles” might have to be elimi- 
nated to make the transition to a nondiscrimi- 
natory basis and that the administrative prob- 
lems must be considered to secure equitable 
enforcement of the principles laid down therein 


and in the preceding opinion in the same case; 


347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 878. 

We also realize that the later case declared 
that, while school authorities have the primary 
responsibility of elucidating, assessing, and 
solving these problems, the courts will have to 
consider whether the action of the school au- 
thorities constitutes good faith implementation 
of the governing constitutional principles. Ap- 
plying these rules in the instant case we think 
it is self-evident that defendants have the pri- 
mary responsibility for solving the problems pre- 
sented by the required implementation of the 
constitutional principles declared. It also fol- 
lows that “Because of their proximity to local 
conditions and the possible need for further 
hearings, the courts which originally heard 
these cases can best perform the judicial ap- 


praisal;” whether the defendants are in good 
faith implementing the governing constitutional 
principles. Here over a period of more than 
four years the local District Court has given 
these questions extended consideration. 

However, when the District Court entered 
the order in this case it did not have the ad- 
vantage of the pronouncements of the Supreme 
Court in the later opinion in the education 
cases, Brown v. Board of Education of Topeka, 
349 U.S. 294, 75 S.Ct. 753, issued May 31, 1955. 
As indicated therein, the Supreme Court recog- 
nizes the existence of important administrative 
problems in the implementation of the prin- 
ciples declared. The District Court has not 
considered the instant case in the light of what 
now is the law governing transition from seg: 
regation to integration in the case of public 
facilities. The defendants may not find real ob- 
stacles in the way of full integration upon 
which they have already made substantial pro- 
gress. The order of the District Court does not 
contemplate an immediate change of all or the 
greater number of occupants in any housing 
project. It contemplates that the applications 
for occupancy shall be considered and acted 
upon in order of their filing without reference 
to whether the applicants are white or colored. 

If some obstacle which was not brought out 
in the hearing of this case should arise, and if 
plaintiffs should accuse defendants of obstruc- 
tion and illegal delay, the defendants are en- 
titled, under the doctrine of Brown v. Board of 
Education of Topeka, 349 U.S. 294, 75 S.Ct. 
758, to apply to the United States District Court 
for hearing and decision as to whether defend- 
ants are in good faith implementing the govern- 
ing constitutional principles. 

While we affirm the judgment, therefore, we 
remand the case to the District Court for fur- 
ther proceedings, if necessary, consistent with 
the judgment rendered by the Supreme Court 
in Brown v. Board of Education of Topeka, 349 
U.S. 294, 75 S.Ct. 758. 
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GOVERNMENTAL FACILITIES 
Parks—Kentucky 


Hyburnia MOORMAN v. T. Byrne MORGAN et al. 
Court of Appeals of Kentucky, December 16, 1955, 285 S.W.2d 146. 


SUMMARY: In an action in a state court in Kentucky, Moorman sought a declaratory judg- 
ment and injunctive relief against officials of the city of Louisville, Kentucky, against the 
enforcement of rules providing for racially segregated park facilities. From an adverse judg- 
ment in the lower court he appealed to the Court of Appeals of Kentucky. That Court, on 
the authority of the action of the United States Supreme Court in Mayor and City Council 


of Baltimore City v. Dawson (see the SUPREME COURT Section), reversed. 


SIMS, J. 


Appellant, Hyburnia Moorman, filed this ac- 
tion in the Jefferson Circuit Court seeking a 
declaratory judgment and an injunction against 
the enforcement of certain specifications, rules 
and regulations promulgated by the Director of 
Parks of the City of Louisville, setting aside 
separate parks for negro and white citizens. 

The chancellor denied the relief requested 
on the authority of Buchanan v. Warley, 245 
U.S. 60, 62 L.Ed. 149, 38 S.Ct. 16; Sweeney v. 
City of Louisville, 8309 Ky. 465, 218 SW2d 30, 
and Plessy v. Ferguson, 163 U.S. 587, 41 L.Ed. 
256, 16 S.Ct. 1188, which cases incorporate the 
“separate but equal” doctrine. At that time the 
chancellor was correct as to the status of the 
law. 

Since then the United States Supreme Court 
has ruled specifically on the question of seg- 


regation of the races in public recreational 
facilities furnished by the city. This occurred 
on November 7, 1955, when the United States 
Supreme Court affirmed a judgment of the 
United States Court of Appeals, 4th Circuit, 
in Mayor and City Council of Baltimore v. 
Robert M. Dawson, Jr., 100 L.Ed. 75 (advance 
sheet of Nov. 21, 1955). This case overruled 
the “separate but equal” doctrine insofar as 
public recreational facilities are concerned when 
it affirmed the Dawson case. 

In the Dawson case, reported in 220 F.2d 
386, the court said on page 387: “* * * it is 
obvious that racial segregation in recreational 
activities can no longer be sustained as a proper 
exercise of the police power of the state.” 

The judgment is reversed with directions to 
enter one in conformity with this opinion. 





GOVERNMENTAL FACILITIES 
Parks—Maryland 


al 


Robert N. DAWSON, Jr. et al. v. MAYOR AND CITY COUNCIL OF BALTIMORE CITY, et 


Milton LONESOME, et al. v. R. Brooke MAXWELL, etc., constituting the Commissioners of 


Forests and Parks of Maryland, et al. 


United States Court of Appeals, Fourth Circuit, March 14, 1955, 220 F.2d 386. 





SUMMARY: Negroes in Baltimore, Maryland, brought class actions in the United States Dis- 
trict Court seeking declaratory judgments and injunctive relief against city and state officials 
with respect to their right to use publicly-maintained beaches and bath houses. From adverse 
decisions in the District Court based on opinions prior to the School Segregation Cases, the 
plaintiffs appealed. The Court of Appeals held that the principle announced by the United 
States Supreme Court in the School Segregation Cases applied also to state and local activity 
in recreational facilities and reversed the lower court. (On certiorari, the United States Su- 
preme Court affirmed the Court of Appeals. See, the SUPREME COURT Section, supra. ) 


Before PARKER, Chief Judge, and SOPER and DOBIE, Circuit Judges. 
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PER CURIAM. 


These appeals were taken from orders of the 
District Court dismissing actions brought by 
Negro citizens to obtain declaratory judgments 
and injunctive relief against the enforcement of 
racial segregation in the enjoyment of public 
beaches and bathhouses maintained by the pub- 
lic authorities of the State of Maryland and the 
City of Baltimore at or near that city. Notwith- 
standing prior decisions of the Supreme Court 
of the United States striking down the practice 
of segregation of the races in certain fields, the 
District Judge, as shown by his opinion, 123 
F.Supp. 193, did not feel free to disregard the 
decision of the Court of Appeals of Maryland 
in Durkee v. Murphy, 181 Md. 259, 29 A.2d 
253, and the decision of this court in Boyer v. 
Garrett, 4 Cir. 183, F.2d 582. Both of these cases 
are directly in point since they related to the 
field of public recreation and held, on the au- 
thority of Plessy v. Ferguson, 163 U.S. 587, 16 
S.Ct. 1138, 41 L.Ed. 256, that segregation of the 
races in athletic activities in public parks or 
playgrounds did not violate the 14th Amend- 
ment if substantially equal facilities and services 
were furnished both races. 

Our view is that the authority of these cases 
was swept away by the subsequent decisions 
of the Supreme Court. In McLaurin v. Okla- 
homa State Regents, 339 U.S. 637, 70 S.Ct. 851, 
94 L.Ed. 1149, the Supreme Court had held that 
it was a denial of the equal protection guaran- 
teed by the Fourteenth Amendment for a state 
to segregate on the ground of race a student who 
had been admitted to an institution of higher 
learning. In Henderson v. United States, 339 
U.S. 816, 70 S.Ct. 848, 94 L.Ed. 1302, segrega- 
tion on the ground of race in railway dining cars 
had been held to be an unreasonable regulation 
violative of the provisions of the Interstate Com- 
merce Act, 49 U.S.C.A. § 1 et seq. Subsequently, 
in Brown v. Board of Education of Topeka, 347 
U.S. 488, 74 S.Ct. 686, 98 L.Ed. 878, segrega- 
tion of white and colored children in the public 
schools of the state was held to be a denial of 
the equal protection clause of the 14th Amend- 
ment; and in Bolling v. Sharpe, 347 U.S. 497, 
74 S.Ct. 693, 98 L.Ed. 884, segregation in the 
public schools of the District of Columbia was 
held to be violative of the due process clause 
of the Fifth Amendment. In these cases, the 
“separate but equal” doctrine adopted in Plessy 
v. Ferguson [163 U.S. 537, 16 S.Ct. 1144] was 
held to have no place in modern public educa- 
tion. 


[Effect-on Prior Decisions] 


The combined effect of these decisions of the 
Supreme Court is to destroy the basis of the 
decision of the Court of Appeals of Maryland 
in Durkee v. Murphy, and the decision of this 
court in Boyer v. Garrett. The Court of Appeals 
of Maryland based its decision in Durkee v. 
Murphy on the theory that the segregation of 
the races in the public parks of Baltimore was 
within the power of the Board of Park Commis- 
sioners of the City to make rules for the preser- 
vation of order within the parks; and it was 
said that the separation of the races was normal 
treatment in Maryland and that the regulation 
before the court was justified as an effort on the 
part of the authorities to avoid any conflict 
which might arise from racial antipathies. 


[Application to Other Fields] 


It is now obvious, however, that segregation 
cannot be justified as a means to preserve the 
public peace merely because the tangible facili- 
ties furnished to one race are equal to those 
furnished to the other. The Supreme Court ex- 
pressed the opinion in Brown v. Board of Edu- 
cation of Topeka, 347 U.S. 492 to 494, 74 S.Ct. 
690 to 691, that it must consider public educa- 
tion in the light of its full development and its 
present place in American life, and therefore 
could not turn the clock back to 1896 when 
Plessy v. Ferguson was written, or base its de- 
cision on the tangible factors only of a given 
situation, but must also take into account the 
psychological factors recognized at this time, 
including the feeling of inferiority generated in 
the hearts and minds of Negro children,twhen 
separated solely because of their race from those 
of similar age and qualification. With this in 
mind, it is obvious that racial segregation in 
recreational activities can no longer be sustained 
as a proper exercise of the police power of the 
State; for if that power cannot be invoked to 
sustain racial segregation in the schools, where 
attendance is compulsory and racial friction may 
be apprehended from the enforced comingling 
of the races, it cannot be sustained with respect 
to public beach and bathhouse facilities, the 
use of which is entirely optional. 

The decision in Bolling v. Sharpe also throws 
strong light on the question before us for it 


* admonishes us that in approaching the solution 


of problems of this kind we should keep in mind 
the ideal of equality before the law which 
characterizes our institutions. The court said, 
847 U.S. at pages 499-500, 74 S.Ct. at page 694: 
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“Classifications based solely upon race 
must be scrutinized with particular care, 
since they are contrary to our traditions and 
hence constitutionally suspect. As long ago 
as 1896, this Court declared the principle 
‘that the constitution of the United States, 
in its present form, forbids, so far as civil 
and political rights are concerned, discrim- 
ination by the general government, or by the 
states, against any citizen because of his 
race. And in Buchanan v. Warley, 245 
U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149, the Court 
held that a statute which limited the right 
of a property owner to convey his property 
to a person of another race was, as an un- 
reasonable discrimination, a denial of due 


process of law. 

“Although the Court has not assumed to 
define ‘liberty’ with any great precision, that 
term is not confined to mere freedom from 
bodily restraint. Liberty under law extends 
to the full range of conduct which the indi- 
vidual is free to pursue, and it cannot be 
restricted except for a proper governmental 
objective. Segregation in public education 
is not reasonably related to any proper gov- 
ernmental objective, and thus it imposes on 
Negro children of the District of Columbia 
a burden that constitutes an arbitrary depri- 
vation of their liberty in violation of the 
Due Process Clause.” 





GOVERNMENTAL FACILITIES 
Parks—North Carolina 


CHARLOTTE PARK AND RECREATION COMMISSION, a Municipal Corporation v. Os- 
mond L. BARRINGER et al. 


Supreme Court of North Carolina, June 30, 1955, "a 


SUMMARY: The owner of real property in North Carolina conveyed land to a municipal 
park commission to be used for recreational purposes. The deed included the following lan- 
guage: “In the event that the said lands... shall not be kept, used and maintained for park, 
playground and/or recreational purposes, for use by the white race only... then, .. ., the 
lands hereby conveyed shall revert in fee simple to (the grantor), his heirs and assigns.” 
The municipal Park Commission sought declaratory judgment as to their rights and lia- 
bilities under said deed should the Commission permit access to Negroes. The Supreme 
Court of North Carolina agreed with the trial court in characterizing the interests created 
by the deed as a determinable fee with a possibility of reverter in the grantor and stated 
that if Negroes should use the recreational facilities then title to the property would revert 








to the grantor. 
PARKER, J. 


The decision of the Trial Judge that he had 
jurisdiction of the property and the parties, and 
was empowered to enter judgment under the 
Declaratory Judgment Act is correct. G. S. 1- 
258 et seq., Lide v. Mears, 231 N.C. 111, 56 S.E. 
2d 404. 

There are no exceptions to the Judge’s find- 
ings of fact. 

We shall discuss first the Barringer Deed, 
which by reference, as well as all the other 
deeds mentioned in the statement of facts, is in- 
corporated in the findings of fact, and made a 
part thereof. The first question presented is: 
Does the Barringer Deed create a fee determ- 


inable on special limitations, as decided by the 
Trial Judge? 

This Court said in Hall v. Turner, 110 N.C. 
292, 14 S.E. 791: “Whenever a fee is so quali- 
fied as to be made to determine, or liable to be 
defeated, upon the happening of some contin- 
gent event or act, the fee is said to be base, 
qualified or determinable.” 

“An estate in fee simple determinable, some- 
times referred to as a base or a qualified fee, is 
created by any limitation which, in an otherwise 
effective conveyance of land, creates an estate 
in fee simple and provides that the estate shall 
automatically expire upon the occurrence of a 
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stated event . . . No set formula is necessary 
for the creation of the limitation, any words ex- 
pressive of the grantor’s intent that the estate 
shall terminate on the occurrence of the event 
being sufficient . . . So, when land is granted 
for certain purposes, as for a schoolhouse, a 
church, a public building, or the like, and it is 
evidently the grantor’s intention that it shall be 
used for such purposes only, and that, on the ces- 
sation of such use, the estate shall end, without 
any re-entry by the grantor, an estate of the 
kind now under consideration is created. It is 
necessary, it has been said, that the event named 
as terminating the estate be such that it may by 
possibility never happen at all, since it is an es- 
sential characteristic of a fee that it may pos- 
sibly endure forever.” Tiffany: Law of Real 
Property, 8rd Ed., Sec. 220. 

In Connecticut Junior Republic Association v. 
Litchfield, 119 Conn. 106, 174 A. 304, 95 A.L.R. 
56, the real estate was devised by Mary T. Buell 
to the George Junior Republic Association of 
New York with a precatory provision that it be 
used as a home for children. The New York 
association by deed conveyed this land to plain- 
tiff, “its successors and assigns, in trust, as long 
as it may obey the purposes expressed in... 
the will . . . and as long as the (grantee) shall 
continue its existence for the uses and purposes 
as outlined in the preamble of the Constitution 
of the National Association of Junior Republics, 
but if at any time it shall fail to so use said 
property for said purposes . . . then the prop- 
erty hereby conveyed shall revert to this grantor, 
or its successors.” The Supreme Court of Con- 
necticut said: “The effect of the deed was to 
vest in the plaintiff a determinable fee. Here, 
as in First Universalist Society v. Boland, 155 
Mass. 171, 174, 29 N.E. 524, 15 L.R.A. 231, the 
terms of the deed ‘do not grant an absolute fee, 
nor an estate or condition, but an estate which 
is to continue till the happening of a certain 
event, and then to cease. That event may hap- 
pen at any time, or it may never happen. Be- 
cause the estate may last forever it is a fee. 
Because it may end on the happening of the 
event it is what is usually called a determinable 
or qualified fee.’ See, also City National Bank 
v. Bridgeport, 109 Conn. 529, 540, 147 A. 181; 
Battistone v. Banulski, 110 Conn. 267, 147 A. 
820.” 

In First Universalist Society v. Boland, 155 
Mass. 171, 29 N.E. 524, 15 L.R.A. 231, “the grant 
of the plaintiff was to have and to hold, etc., ‘so 
long as said real estate shall by said society or 


its assigus be devoted to the uses, interests and 
support of those doctrines of the Christian re- 
ligion’ as specified; ‘and when said real estate 
shall by said society or its assigns be diverted 
from the uses, interests, and support aforesaid 
to any other interests, uses or purposes than as 
aforesaid, then the title of said society or its 
assigns in the same shall forever cease, and be 
forever vested in the following named persons, 
etc.” The Supreme Court of Connecticut in 
Connecticut Junior Republic Association v. 
Litchfield, supra, has quoted the language of 
this case holding that the grant creates “a de- 
terminable or qualified fee.” Immediately after 
the quoted words, the Massachusetts Court used 
this language: “The grant was not upon a condi- 
tion subsequent, and no re-entry would be neces- 
sary; but by the terms of the grant the estate 
was to continue so long as the real estate should 
be devoted to the specified uses, and when it 
should no longer be so devoted then the estate 
would cease and determine by its own limita- 
tion.” 

In Brown v. Independent Baptist Church of 
Woburn, 325 Mass. 645, 91 N.E. 2d 922, the 
will of Sarah Converse devised land “to the In- 
dependent Baptist Church of Woburn, to be 
holden and enjoyed by them so long as they 
shall maintain and promulgate their present 
religious belief and faith and shall continue a 
church; and if the said church shall be dissolved, 
or if its religious sentiments shall be changed 
or abandoned, then my will is that this real 
estate shall go to my legatees hereinafter 
named.” The Court said: “The parties appar- 
ently are in agreement, and the single justice 
ruled, that the estate of the church in the land 
was a determinable fee. We concur. (Citing 
authorities). The estate was a fee, since it might 
last forever, but it was not an absolute fee, since 
it might (and did) ‘automatically expire upon 
the occurrence of a stated event.’” 

In Smith v. School Dist. No. 6 of Jefferson 
County (Missouri), 250 S.W. 2d 795, the deed 
contained this provision: “The said land being 
hereby conveyed to said school district for the 
sole and express use and purpose of and for a 
school house site and it is hereby expressly un- 
derstood that whenever said land shall cease to 


- be used and occupied as a site for a school house 


and for public school purposes that then this 
conveyance shall be deemed and considered as 
forfeited and the said land shall revert to said 
party of the first part, his heirs and assigns.” 
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The Court held that the estate conveyed was a 
fee simple determinable. 

In Collette v. Town of Charlotte, 114 Vt. 
857, 45 A. 2d 203, the deed provided that the 
land “was to be used by said town for school 
purposes, but when said town fails to use it for 
said school purposes it shall revert to said 
Schofield” (the grantor), “his heirs and assigns, 
but the town shall have the right to remove all 
buildings located thereon. The town shall not 
have the right to use the premises for other than 
school purposes.” The Supreme Court of Ver- 
mont in a well reasoned opinion supported by 
ample citation of authority said: “It was held 
in Fall Creek School Twp. v. Shuman, 55 Ind. 
App. 232, 236, 103 N.E. 677, 678, that a con- 
veyance of land ‘to be used for school purposes’ 
without further qualification, created a condi- 
tion subsequent. The same words were used in 
Scofield’s deed to the Town of Charlotte, but 
they were followed by the provision that ‘when 
said Town fails to use it for said school purposes 
it shall revert to said Scofield, his heirs or as- 
signs,’ clearly indicating the intent of the parties 
to create a determinable fee, which was, we 
think, the effect of the deed. North v. Graham, 
235 Ill. 178, 85 N.E. 267, 18 L.R.A., N.S., 624, 
626, 126 Am. St. Rep. 189.” 

In Mountain City Missionary Baptist Church 
v. Wagner, 193 Tenn. 625, 249 S.W.2d 875, 
the deed is an ordinary deed conveying certain 
real estate. After the habendum clause there 
appears the following language: “But it is dis- 
tinctly understood that if said property shall 
cease to be used by the said Missionary Baptist 
Church (for any reasonable period of time) as 
a place of worship, that said property shall re- 
vert back to the said M. M. Wagner and his 
heirs free from any encumbrances whatsoever 
and this conveyance become null and void.” The 
grantor was M. M. Wagner. The Court said: 
“When we thus read the deed, as a whole, we 
find that the unmistakable and clear intention 
of the grantor was to give this property to the 
church so long as it was used for church pur- 
poses and then when not used the property was 
to revert to the grantor or his heirs. The estate 
thus created in this deed is a determinable fee.” 

In Magness v. Kerr, 121 Ore. 373, 254 Pac. 
1012, 51 A.L.R. 1466, the deed contained the fol- 
lowing provision, to-wit: “Provided and _ this 
deed is made upon this condition, that should 
said premises at any time cease to be used for 
cooperative purposes, they shall, upon the re- 
funding of the purchase price and reasonable 


and equitable arrangement as to the disposition 
of the improvements, revert to said grantors.” 
The Court held that this was a grant upon ex- 
press limitation, and the estate will cease upon 
breach of the condition without any act of the 
grantor. 

For other cases of a determinable fee created 
under substantially similar language see: Coffelt 
v. Decatur School District No. 17, 212 Ark. 748, 
208 S.W. 2d 1; Regular Predestinarian Baptist 
Church of Pleasant Grove v. Parker, 373 IIl. 
607, 27 N.E. 2d 522, 137 A.L.R. 635; Board of 
Education for Jefferson County v. Littrell, 173 
Ky. 78, 190 S.W. 465; Pennsylvania Horticultural 
Society v. Craig, 240 Pa. 137, 87 A. 678. 

We have held in Ange v. Ange, 235 N.C. 
506, 71 S.E. 2d 19, that the words “for church 
purposes only” appearing at the conclusion of 
the habendum clause, where there is no lan- 
guage in the deed providing for a reversion or 
forfeiture in event the land ceases to be used as 
church property, does not limit the estate 
granted. To the same effect: Shaw University 
v. Ins. Co., 230 N.C. 526, 53 S.E.2d 656. 

In Abel v. Girard Trust Co., 365 Pa. 34, 73 
A. 2d 682, there was in the habendum clause of 
the deed a provision for exclusive use as a pub- 
lic park for the use and benefit of the inhabi- 
tants of the Borough of Bangor. The Supreme 
Court of Pennsylvania said: “An examination of 
the deed discloses that there is no express pro- 
vision for a reversion or forfeiture. The mere 
expression of purpose will not debase a fee.” To 
the same effect see: Miller v. Village of Brook- 
ville, 152 Ohio St. 217, 89 N.E.2d. 85, 15 A.L.R. 
2d 967; Ashuelot Nat. Bank v. Keene, 74 N.H. 
148, 65 A. 826, 9 L.R.A. (NS) 758. 

In North Carolina we recognize the validity 
of a base, qualified or determinable fee. Hall 
v. Turner, supra; Williams v. Blizzard, 176 N.C. 
146, 96 S.E. 957; Turpin v. Jarrett, 226 N.C. 
135, 37 S.E.2d 124. See also: 19 N.C.L.R. pp. 
334-344: in this article a helpful form is sug- 
gested to create a fee determinable upon special 
limitation. 

When limitations are relied on to debase a fee 
they must be created by deed, will, or by some 
instrument in writing in express terms. Abel v. 
Girard Trust Co., supra; 19 Am.Jur., Estates, 
Section 32. 

In the Barringer Deed in the granting clause 
the land is conveyed to plaintiff “upon. the terms 
and conditions, and for the uses and purposes, 
as hereinafter fully set forth.” The habendum 
clause reads, “to have and to hold the aforesaid 
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tract or parcel of land . . . upon the following 
terms and conditions, and for the following uses 
and purposes, and none other, to-wit . . . The 
lands hereby conveyed, together with the other 
tracts of land above referred to (the Shore, Wil- 
son and City of Charlotte lands) “as forming 
Revolution Park, shall be held, used and main- 
tained by the party of the second part” (the 
plaintiff here) “. . . as an integral part of a park, 
playground and recreational area, to be known 
as Revolution Park and to be composed of the 
land hereby conveyed and of the other tracts 
of land referred to above, said park and or 
recreational area to be kept and maintained for 
the use of, and to be used and enjoyed by per- 
sons of the white race only.” The other terms 
and conditions as to the use and maintenance, 
etc., of the land conveyed are omitted as not 
material. The pertinent part of the reverter pro- 
vision of the deed reads: “In the event that the 
said lands comprising the said Revolution Park 
area as aforesaid, being all of the lands herein- 
before referred to . . . and or in the event that 
the said lands and all of them shall not be kept, 
used and maintained for park, playground and 

or recreational purposes, for use by the white 
race only . . . then, and in either one or more 
of said events, the lands hereby conveyed shall 
revert in fee simple to the said Osmond L. Bar- 
ringer, his heirs and assigns,” provided, how- 
ever, that before said lands shall revert to 
Barringer, and as a condition precedent to the 
reversion, Barringer, his heirs ar assigns, shall 
pay unto plaintiff or its successors $3,500.00. 

Barringer by clear and express words in his 
deed limited in the granting clause and in the 
habendum clause the estate granted, and in 
express language provided for a reverter of the 
estate granted by him, to him or his heirs, in the 
event of a breach of the expressed limitations. 
It seems plain that his intention, as expressed in 
his deed, was that plaintiff should have the land 
as long as it was not used in breach of the limi- 
tations of the grant, and, if such limitations, or 
any of them, were broken, the estate should 
automatically revert to the grantor by virtue of 
the limitations of the deed. In our opinion, Bar- 
ringer conveyed to plaintiff a fee determinable 
upon special limitations. 

It is a distinct characteristic of a fee deter- 
minable upon limitation that the estate automat- 
ically reverts at once on the occurrence of the 
event by which it is limited, by virtue of the 
limitation in the written instrument creating such 
fee, and the entire fee automatically ceases and 


determines by its own limitations. Collette v. 
Town of Charlotte, supra; First Universalist 
Society v. Boland, supra; Brown v. Independent 
Baptist Church of Woburn, supra; Copenhaver 
v. Pendleton, 155 Va. 463, 155 S.E. 802, 77 
A.L.R. 324; Tiffany: Law of Real Property, 3rd 
Ed., Section 217. No action on the part of the 
creator of the estate is required, in such event, 
to terminate the estate. 19 AmJur., Estates, 
Section 29. 

According to the deed of gift “Osmond L. Bar- 
ringer, his heirs and assigns” have a possibility 
of reverter in the determinable fee he conveyed 
to plaintiff. It has been held that such possibil- 
ity of reverter is not void for remoteness, and 
does not violate the rule against perpetuities. 19 
Am.Jur., Estates, Section 31; Tiffany: Law of 
Real Property, 8rd Ed., Section $14. 

The land was Barringer’s, and no rights of 
creditors being involved, and the gift not being 
induced by fraud or undue influence, he had 
the right to give it away if he chose, and to 
convey to plaintiff by deed a fee determinable 
upon valid limitations, and by such limitations 
provide that his bounty shall be enjoyed only 
by those whom he intended to enjoy it. 24 
Am.Jur., Gifts, p. 731; Devlin: The Law of Real 
Property and Deeds, 3rd Ed., Section 838; 38 
C.J.S., Gifts, p. 816. In Grossman v. Greenstein, 
161 Md. 71, 155 A. 190, the Court said: “A donor 
may limit a gift to a particular purpose, and 
render it so conditioned and dependent upon an 
expected state of facts that, failing that state of 
facts, the gift should fail with it.” The 15th 
headnote in Brahmey v. Rollins, (N.H.) 179 A. 
186, reads: “Right to alienate is an inherent ele- 
ment of ownership of property which donor may 
withhold in gift of property.” We know of no 
law that prohibits a white man from conveying 
a fee determinable upon the limitation that it 
shall not be used by members of any race ex- 
cept his own, nor of any law that prohibits a 
negro from conveying a fee determinable upon 
the limitation that it shall not be used by mem- 
bers of any race, except his own. 

If negroes use the Bonnie Brae Golf Course, 
the determinable fee conveyed to plaintiff by 
Barringer, and his wife, automatically will cease 
and terminate by its own limitation expressed 
in the deed, and the estate granted automatically 
will revert to Barringer, by virtue of the limita- 
tion in the deed, provided he complies with the 
condition precedent by paying to plaintiff 
$3,500.00, as provided in the deed. The opera- 
tion of this reversion provision is not by any 
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judicial enforcement by the State Courts of 
North Carolina, and Shelley v. Kraemer, 334 
U.S. 1, 92 L.Ed. 1161, has no application. We do 
not see how any rights of appellants under the 
14th Amendment to the U. S. Constitution, Sec- 
tion 1, or any rights secured to them by Title 
42 U. S. Code, Sections 1981 and 1983, are vio- 
lated. 

If negroes use Bonnie Brae Golf Course, to 
hold that the fee does not revert back to Bar- 
ringer by virtue of the limitation in the deed 
would be to deprive him of his property without 
adequate compensation and due process in vio- 
lation of the rights guaranteed to him by the 
5th Amendment to the U. S. Constitution and 
by Art. 1, Sec. 17 of the N.C. Constitution, and 
to rewrite his deed by judicial fiat. 

The appellants’ assignment of error No. 1 
to the conclusion of law of the court that the 
Barringer deed vested a valid determinable fee 
in plaintiff with the possibility of a reverter and 
assignments of error No. 3 and No. 4 to the 
conclusion of the court that in the event any of 
the limitations in the Barringer deed are vio- 
lated, title to the land will immediately revert 
to Barringer and that the use of Bonnie Brae 
Golf Course by negroes will cause a reverter of 
the Barringer deed, are overruled. 

The case of Bernard v. Bowen, 214 N.C. 121, 
198 S.E. 584, is distinguishable. For instance, 
there is no limitation of the estate conveyed in 
the granting clause. 

Now as to the Abbott Realty Company deed. 
This deed conveyed as a gift certain lands to 
plaintiff upon the same terms and conditions, 
and for the same uses and purposes, and for the 
white race only, as set forth in the Barringer 
deed. This deed contains a reverter provision, 
if there is a violation of certain limitations of 
the estate conveyed, but the reverter provision 
does not provide that, if the lands of Revolution 
Park are used by members of a non-white race, 
the lands conveyed by Abbott Realty Company 
to plaintiff shall revert to the grantor. In our 
opinion, the estate conveyed by Abbott Realty 
Company to plaintiff is a fee determinable upon 
certain expressed limitations set forth in the 
deed, with a possibility of reverter to Abbott 
Realty Company if the limitations expressed 
in the deed are violated and the reverter provi- 
sion states that such violations will cause a re- 
verter. That was the conclusion of law of the 
Trial Judge, and the appellants’ assignment of 
error No. 2 thereto is overruled. However, the 
reverter provision does not require a reverter 


to Abbott Realty Company, if the lands of Revo- 
lution Park are used by negroes. Therefore, if 
negroes use Bonnie Brae Golf Course, title to 
the lands conveyed by Abbott Realty Company 
to plaintiff will not revert to the grantor. See: 
Tucker v. Smith, 199 N.C. 502, 154 S.E. 826. 

The Trial Judge concluded as a matter of law 
that if any of the reverter provisions in the Ab- 
bott Realty Company deed were violated, title 
would revert to Abbott Realty Company, and 
that if negroes use Bonnie Brae Golf Course, 
title to the land granted by Abbott Realty Com- 
pany will revert to it. The appellants’ assign- 
ments of error Nos. 5 and 6 are to this conclu- 
sion of law. These assignments of error are 
sustained to this part of the conclusion, that if 
negroes use Bonnie Brae Golf Course, title to 
the land will revert to Abbott Realty Company: 
and as to the other part of the conclusion the 
assignments of error are overruled. 

The appellants’ assignment of error No. 7 is 
to this conclusion of law of the Trial Judge, 
that the deed from the city of Charlotte to 
plaintiff created a valid determinable fee with 
the possibility of a reverter, and that as the city 
of Charlotte has only one municipal golf course, 
the use of Bonnie Brae Golf Course by negroes 
will not cause a reversion of title to the prop- 
erty conveyed by the city of Charlotte to plain- 
tiff, for that said reversionary clause in said deed 
is, under such circumstances void as being in 
violation of the 14th Amendment to the U. S. 
Constitution. 

From this conclusion of law the city of Char- 
lotte and the plaintiff did not appeal. We do not 
see in what way appellants have been aggrieved 
by this conclusion of law, and their assignment 
of error thereto is overruled. 

The appellants also include as part of their 
assignments of error Nos. 3, 4, 5 and 6 these 
conclusions of law of the Trial Judge numbered 
7 and 8. No. 7, that the plaintiff is the owner 
in fee simple, free of any conditions, reserva- 
tions or reverter provisions of the property which 
was conveyed to it by W. T. Shore and T. C. 
Wilson. The city of Charlotte has not appealed 
from this conclusion of law, and we are unable 
to see how appellants have been harmed, so 
their assignments of error thereto are overruled. 
No. 8, that Revolution Park, in which is located 
Bonnie Brae Golf Course, was created as an in- 
tegral area of land, comprising the various con- 
tiguous tracts conveyed to plaintiff by Barringer, 
Abbott Realty Company, city of Charlotte, Shore 
and Wilson, and to permit negroes to use for 
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golf any part of said land will cause the reverter 
provisions in the Barringer and Abbott Realty 
Company deeds immediately to become effec- 
tive, and result in title of the plaintiff terminat- 
ing, and the property reverting to Barringer and 
Abbott Realty Company. As to this conclusion 
of law the assignments of error are sustained 
as to that part which states that, if negroes use 


Bonnie Brae Golf Course, the reverter provision 
in the Abbott Realty Company deed will be- 
come effective and title will revert to Abbott 
Realty Company: as to the other parts the as- 
signments of error are overruled. 

Judgment will be entered below in accordance 
with this opinion. 

Modified and Affirmed. 





GOVERNMENTAL FACILITIES 
Parks—Texas 


B. T. FAYSON, et al. v. Elmo BEARD, Mayor, City of Beaumont, Texas, et al. 
United States District Court, Eastern District, Texas, September 7, 1955, 184 F.Supp. 379. 


SUMMARY: In a elass action seeking a declaratory judgment as to their rights to use city 
parks and injunctive relief against city officials, Negroes in Beaumont, Texas, brought suit 
against city officials, alleging discrimination on the basis of race or color in the use of city 
parks. The United States District Court, on the basis of the United States Supreme Court’s 
decision in the School Segregation Cases and in Muir v. Louisville Park Theatrical Associa- 





tion, supra, granted the relief sought. 
CECIL, District Judge 


Plaintiffs, Negro citizens and resident etax- 
payers of Beaumont, for themselves and others 
similarly situated, bring this suit against the 
defendants, claiming deprivation of their civil 
rights in violation of Section 1343(3), 38 U.S. 
C.A., for a declaratory judgment and injunction. 

It is undisputed that the plaintiffs have been, 
upon numerous occasions, refused the right to 
use Central and Tyrrell Parks, both municipally 
owned and operated public recreational facili- 
ties in the City of Beaumont, and such refusal 
hgs been, and is solely, because of their race 
and color, pursuant to an alleged custom and 
usage of the City of Beaumont to restrict the 
use of such public facilities to members of the 
white race and to exclude Negroes therefrom. 

They ask the Court to declare that such prac- 
tice based upon custom and usage is unconsti- 
tutional and void for the reason that it denies 
the plaintiffs and members of the class they 
represent their privileges and immunities as 
citizens of the United States, their liberty, and 
property without due process of law, and the 
equal protection of the laws secured to them 
by Section 1 of the 14th Amendment to the 
Constitution of the United States, and the rights 
secured to them by Title 42 U.S.C.A. §§ 1981 
to 1983, and they specifically claim the Consti- 
tutional right to the free and unrestricted use 


and enjoyment of such public recreational fa- 
cilities. 

The defendants, with commendable candor, 
admit the right of the plaintiffs, to use the 
facilities involved in this suit, but ask the Court 
to fashion a decree herein which will hedge 
about such right to use with “reasonable regula- 
tions,” and which will permit such use by the 
plaintiffs only upon a segregated basis, as au- 
thorized by Article 1015b, Vernon’s Civil Stat- 
utes of Texas. Relying upon Plessy v. Ferguson! 
and the opinions of Chief Judge Hutcheson of 
this Circuit in Beal v. Holcombe? and Holmes 
v. City of Atlanta,’ they say that, notwithstand- 
ing the Constitutional right of Negroes to use 
the public recreational facilities involved herein, 
this Court has the power to and should declare 
that such use can be made only upon reasonable 
conditions and upon a basis consistent with the 
principles of segregation. 

With this contention I do not agree. I do not 
think that either Beal v. Holcombe or Holmes 
v. City of Atlanta are dispositive of the problem 
we face here. Beal v. Holcombe was decided 


1. 168 U.S. 537, 16 S.Ct. 1188, 41 L.Ed. 256. 
2. or 103 F.Supp. 218; Id., 5 Cir., 1951, 198 F.2d 


3. D.C, 1955, 124 F.Supp. 290; Id., 5 Cir., 1955, 298 
F.2d 93. 
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on December 20, 1951, prior to the decisions 
in the School Segregation Cases‘ and the impact 
of such cases and others upon the doctrine of 
Plessy v. Ferguson. In Holmes v. City of At- 
lanta, decided June 17, 1955, plaintiffs merely 
sought a judgment declaring the policy, practice, 
custom, and usage of the defendants of denying 
plaintiffs, and other Negro citizens similarly 
situated, permission and admission to play the 
game of golf upon the Bobby Jones Golf Course, 
or any other public golf course maintained by 
the defendants, solely because of the race and 
color of the plaintiffs, while at the same time 
extending and granting to white persons the 
right and privilege of admission to play the 
game of golf upon the said Bobby Jones Golf 
Course and other golf courses, would be a denial 
of the equal protection of the laws to plaintiffs, 
as guaranteed by the 14th Amendment of the 
Constitution of the United States. Judge Sloan 
of the Northern District of Georgia held such 
denial was violative of the Constitutional rights 
of the plaintiffs and declared that they had the 
right to play upon such golf courses on a seg- 
regated basis. This judgment as affirmed by 
Chief Judge Hutcheson, speaking for the 5th 
Circuit [223 F.2d 95], saying that the Court was 
“of the clear opinion, that the judgment in terms 
accorded plaintiffs, all the relief that they asked 
for * ¢® ¢” 

The judgment in the Holmes case did afford 
the plaintiffs all the relief they sought, but in 
the case at bar to merely adjudicate the rights 
of the plaintiffs to use the public recreational 
facilities herein involved (which right is con- 
ceded by the defendants) would not give plain- 
tiffs all the relief they seek, for here they claim 
the Constitutional right of free and unrestricted 
use and enjoyment of such public recreational 
facilities and ask this Court so to declare. 

In 1896 the Supreme Court of the United 
States decided Plessy v. Ferguson and laid down 
the “separate but equal facilities” doctrine in 
the field of transportation. In the School Segre- 
gation Cases, the Supreme Court of the United 
States specifically overruled Plessy v. Ferguson 
insofar as it applied to the field of public educa- 
tion, and placed great emphasis upon the intan- 
gible (psychological) factors involved in seg- 
regation in public schools. Mr. Justice Warren 
in one of the School Segregation Cases (Brown 
v. Board of Education) clearly expressed the 


4. Brown v. Board of Education, 347 U.S. 483, 485, 
74 S.Ct. 686, 98 L.Ed. 878; Bolling v. Sharpe, 347 
U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884. 


opinion of the Court that equality in tangibles 
was not a complete answer to the problems of 
segregation in public schools, for notwithstand- 
ing such equality, there still existed an uncon- 
stitutional discrimination created by segregation 
because of the impact upon segregated students 
of intangible or psychological factors. In the 
other School Segregation Case, Bolling v. Sharpe, 
it was said in 74 S.Ct. at page 694: “Classifica 
tions based solely upon race must be scrutinized 
with particular care, since they are contrary to 
our traditions and hence Constitutionally sus- 
pect,” and in Korematsu v. United States,® cited 
in Bolling v. Sharpe, the Court said: “All legal 
restrictions which curtail the civil rights of a 
single racial group are immediately suspect. 
That is not to say that all such restrictions are 
unconstitutional. It is to say that courts must 
subject them to the most rigid scrutiny. Pressing 
public necessity may sometimes justify the exist- 
ence of such restrictions; racial antagonism never 
can. 

After the decision in the School Segregation 
Cases, on May 24, 1954, the Supreme Court 
entered an order in Muir v. Louisville Theatrical 
Park Association® (a case involving the equality 
of the recreational facilities afforded Negroes 
and white persons by the City of Louisville, and 
the exclusion of Negroes from an amphitheater 
for theatrical productions located in a city park 
reserved for white people), in which the Court 
vacated the judgment of the lower Court and 
remanded the same for further consideration in 
the light of the School Segregation Cases and 
conditions that now prevail. Even before this 
order of May 24, 1954, and before the School 
Segregation Cases were decided, the Supreme 
Court in Rice v. Arnold,’ where the City of 
Miami operated a public golf course, permitting 
Negroes to play one day a week and whites to 
play on the other days, entered an order vacat- 
ing the judgment and remanded the case to the 
Supreme Court of Florida for reconsideration 
in the light of Sweatt v. Painter® and McLaurin 
v. Oklahoma State Regents’. 

What, then, is the current status of Plessy v. 
Ferguson in the light of the School Segregation 
Cases and in light of the Supreme Court action 
upon certiorari in Muir v. Louisville and its 
action upon certiorari in Rice v. Arnold in a 
case involving the use of public recreational 

323 U.S. 214, 65 S.Ct. 193, 194, 89 L.Ed. 194. 


5. 

6. 347 US. 971, 74 S.Ct. 783, 98 L.Ed. 1119. 
7. 340 U.S. 848, 71 S.Ct. 77, 95 L.Ed. 621. 
9. 








339 U.S. 629, 70 S.Ct. 848, 94 L.Ed. 1114. 
339 U.S. 637, 70 S.Ct. 851, 94 L.Ed. 1149. 
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facilities? It is true that the School Segregation 
Cases expressly overrule Plessy v. Ferguson only 
insofar as it applied to the field of public edu- 
cation, but it seems clear to me that its action 
on certiorari in the Muir case, and in Rice v. 
Arnold, are strong indications that Plessy v. 
Ferguson will not, and should not, be held to 
be controlling in the public recreational field. 
If the provisions for equal tangible facilities in 
the field of public education do not eliminate 
intangible or psychological discrimination in the 
field of public education, how can it. reasonably 
be said that equality in tangibles in the field 
of public recreation eliminates psychological 
factors so clearly involved in segregation based 
upon the color of a man’s skin? 


It can, of course, be argued that the intangi- 
bles are less effective in the public recreational 
field than in the field of public education, but 
that is to say that a little discrimination is to 
be condoned, but a great deal should be con- 
demned. If the reasoning in the School Segre- 
gation Cases concerning psychological factors 
is sound as it relates to public education, then 
it must necessarily apply to the field of public 
recreation. 

A case which is most persuasive upon me, and 


which convinces me Plessy v. Ferguson is no 
longer the law in either the field of public edu- 
cation or public recreation, is that of Dawson 
v. Mayor and City Council of Baltimore City 
(Lonesome v. Maxwell)?°, a per curiam opinion 
of the United States Court of Appeals, 4th Cir- 
cuit, decided March 14, 1955. Here, Negroes 
sought a declaratory judgment and injunctive 
relief against the enforcement of racial segrega- 
tion in the enjoyment of public beaches and 
bathhouses maintained by the public authorities 
of the State of Maryland and the City of Balti- 
more at or near that City. The per curiam 
opinion by Chief Judge Parker and Judges 
Soper and Dobie is brief, and I quote from it: 
[The quotation is omitted. The opinion 
quoted from appears in full at p. 162.] 
a Sd = 


All costs herein shall be taxed against the 
defendants. 

This Memorandum Decision shall be consid- 
ered as the Findings of Fact and Conclusions 
of Law herein as authorized by Rule 52, Fed. 
Rules Civ. Proc., 28 U.S.C.A. 

Let counsel prepare and submit appropriate 
decree within seven days from date hereof. 


10. 220 F.2d 386. 





GOVERNMENTAL FACILITIES 


Parks—Virginia 


Lavinia G. TATE et al. v. DEPARTMENT OF CONSERVATION AND DEVELOPMENT et al. 
United States District Court, Eastern District, Virginia, July 7, 1955, 183 F.Supp. 53. 


SUMMARY: Negroes brought an action for a declaratory judgment and for injunctive relief 
in a United States District Court in Virginia alleging denial of access to state parks based on 
race. The Court issued the injunction, and added that if the park, or a part of it, was leased 
to private operators, the state must require that there be no discrimination in its operation. 


HOFFMAN, District Judge. 


Seashore State Park, located in Princess Anne 
County at or near Cape Henry, is one of nine 
state parks scattered throughout Virginia. All 
of these parks have been maintained and oper- 
ated under the supervision and control of the 
Department of Conservation and Development, 
an agency of the Commonwealth of Virginia. 
The parks, with their attendant recreational fa- 
cilities, are supported by the taxpayers of Vir- 
ginia, although charges are made for the indi- 
vidual use of cabins and other special purposes. 
By reason of its location on the Chesapeake 


Bay, Seashore State Park is extremely popular 
and, from a financial standpoint, is the most 
profitable of all parks in Virginia. 

On June 16, 1951, the four named plaintiffs 
sought the use of the recreational facilities at 
Seashore State Park, but were denied admis- 
sion solely by reason of the fact that they were 
members of the Negro race. Five days later 
they instituted this proceeding as a “class ac- 
tion” naming as parties defendant the Depart- 
ment of Conservation and Development, Divi- 
sion of Parks, its Director, and various other 
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individuals related to the maintenance and 
operation of the Park in controversy. In sub- 
stance, the complaint is a proceeding by way 
of declaratory judgment seeking an injunction 
against future violations because of the denial 
of plaintiffs’ constitutional rights. The prayer 
for relief requests a permanent injunction 
against the defendants, their lessees, agents and 
successors in office. 

[Right to Lease Park] 

The defendants, while admitting plaintiffs’ 
rights in the use of the Park as a settled prin- 
ciple of law, vigorously urge that no decree 
may be entered by this Court which will have 
the force and effect of limiting the right to lease 
the Park. It is the contention of the defendants 
that the Virginia statute authorizes the leasing 
of any or all of the state parks and that, as long 
as no express provision is contained in the lease 
which would deprive plaintiffs of their consti- 
tutional rights, the normal lessor-lessee relation- 
ship would be applicable, thus permitting the 
lessee to establish his own rules and regulations 
as to use and occupancy. On the evidence 
presented, defendants insist that there has been 
no showing of threatened irreparable harm 
to justify a permanent injunction which would 
affect a lease agreement to be hereafter exe- 
cuted. 

The present action has remained dormant on 
the docket of this Court since defendants filed 
their answer on July 16, 1951, until March 12, 
1955, when plaintiffs were granted leave to file 
an amended complaint substituting a successor 
defendant and requesting a preliminary, as well 
as a permanent, injunction. On this latter date 
the Court, upon motion for a preliminary in- 
junction, granted same, thereby restraining the 
leasing of Seashore State Park. In compliance 
with the Court’s order plaintiffs gave bond in 
penalty of the sum of $25,000. The matter now 
comes before this Court on the application for 
permanent injunction. 

The reasons for delay in prosecution are un- 
known to the Court, although the file indicates 
that the matter was continued generally on 
motion of counsel for plaintiffs, in which motion 
the Attorney General of Virginia joined. At a 
pre-trial conference on November 5, 1954, the 
matter was set for trial on April 26, 1955. The 
April hearing resulted in an informal confer- 
ence, including a stipulation as to certain facts, 
and an agreement that the original answer would 
stand as an answer to the amended complaint. 
Thereafter briefs were filed and the Court, 


upon request of plaintiffs, fixed June 29, 1955, 
for the purpose of taking the testimony of Ray- 
mond V. Long, Director of the Department of 
Conservation and Development, and _ hearing 
argument of counsel. This opinion follows. 
[Preparations to Lease] 

It is interesting to note that there was no 
specific consideration given to leasing any of 
the state parks until after the pre-trial confer- 
ence on November 5, 1954. According to Long 
there had been some general discussion in April, 
1953, on the subject of competition with private 
enterprise occasioned by the use of cabins for 
overnight accommodations. Since the State 
operated all parks in 1954 on a so-called com- 
petitive basis and, during the 1955 season, has 
elected to similarly operate all parks excepting 
the one which is the subject matter of this action, 
it may be fairly assumed that the State has not 
yet given serious consideration to the abolition 
of any such competition, if any, with private 
enterprise. The State elected not to operate 
Seashore State Park, although the Court’s pre- 
liminary injunction only restrained the leasing 
of the Park and its facilities. 

The Attorney General of Virginia addressed 
a letter to the Director, Raymond V. Long, on 
November 26, 1954, pointing out the serious 
impact on the state parks by reason of any ad- 
verse decision in the pending case. Thereafter, 
at the Board meeting of January 18, 1955, rep- 
resentatives of the Attorney General’s office 
were present and explained the involved prob- 
lems in connection with the continued opera- 
tion of Seashore State Park. At the same meeting 
a motion was adopted authorizing the Director 
to “negotiate a proper lease of the Seashore 
State Park, with the consent and approval of 
the Governor, and with the advice and approval 
of the Attorney General and the Executive Com- 
mittee of the Board, for the season of 1955”. 

In response to a press release on February 
25, 1955, 18 applicants expressed an interest 
in leasing the park in controversy. According 
to the evidence the matter of an “open bid” or 
“highest bid” was rejected in favor of a “nego- 
tiated lease”; the reasons assigned being that 
the State was interested in obtaining a lessee 
“whose attitude promised to offer the most by 
way of recreational facilities to those who wished 
to benefit by them”. 

[Purpose of Leasing] 

The following question propounded to the 
Director and answered by him rather concisely 
states the purpose in the contemplated leasing: 
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“Q. Why did the Board decide to lease 
the park that was bringing in the most 
revenue when it was a question of revenue? 
A. Well, I think that was explained in 
previous question and answer, that that 
was a large revenue producing park, Sea- 
shore, and that we could not under the 
State’s declared policy operate it on an 
unsegregated basis, and in view of the 
pending litigation we probably would not 
be able to operate it on a segregated basis, 
and rather than lose that lucrative income it 
was deemed wise to undertake leasing Sea- 
shore as the first in this contemplated series 
of leasings”. 

With all due respect to the able leaders of 
this Commonwealth, it is perfectly apparent 
to the Court that the fundamental reason for 
the contemplated leasing lies in the problem of 
use by members of all races. It is probably true 
that financial reasons are paramount, but the 
potential financial loss is brought about by the 
decisions of many courts, State and Federal, 
universally holding that property acquired, 
maintained, and operated by the Federal, State 
and local governments shall be made equally 
available to all races, subject to reasonable rules 
and regulations. The proposed “negotiated 
lease” effectively vests in the hands of a small 
group the power to accomplish by indirection 
exactly what all Courts have said cannot be 
done. The control exercised in a “negotiated 
lease” through the medium of “selecting” the 
lessee is as powerful as the actual words of any 
written lease. 

[History of Park Development] 

The history of the Virginia park system is 
of interest in approaching the general subject 
now before the Court. A State Commission on 
Conservation and Development was established 
by authority of the General Assembly of Vir- 
ginia in 1926, Acts of Assembly 1926, Chap. 
169. The Commission was authorized and em- 
powered to adopt all rules and regulations for 
the proper disposition and administration of 
any property acquired or over which it gained 
control. The legislative history through 1954 
fails to mention the subject of “race” in any of 
its pronouncements relating to state parks. The 
acts appropriating funds for the park system 
make no reference to “white” or “colored” parks 
as such. The original Act states that the ac- 
quisition, preservation and maintenance of 
properties is for “the use, observation, education, 
health and pleasure of the people of Virginia”. 


With no.equal facilities made available to mem- 
bers of the colored race, it is a source of some 
amazement that this question has not hereto- 
fore been decided in Virginia. 

The establishment of the state park system 
in Virginia is an outgrowth of the depression 
days of the early thirties. The report of W. E. 
Carson, Commission Chairman, showing the 
history and activities from 1926 to 19385, dis- 
closes that, in 1933, President Roosevelt author- 
ized the use of the CCC in building seven of 
Virginia’s nine parks. The estimated expendi- 
ture by the Federal Government in these seven 
parks was in excess of $4,000,000, whereas the 
Legislature of Virginia appropriated only $50,- 
000. By reason of some declared policy, the 
source of which is unknown, the first eight state 
parks were reserved for use by “the people of 
Virginia” who were members of the white race. 
In 1950 the Prince Edward County State Park 
was established for Negroes and, at the present 
time, is being operated at a financial loss. All 
other parks, except the Staunton River Park, 
are financially profitable. 

A revenue bond issue in 1950 yielded $600,- 
000, against which there remains an indebted- 
ness of $415,000. The primary purpose of the 
bond issue was to erect 67 cabins at an approxi- 
mate cost of $8,000 each. Nine of these cabins 
are at Seashore State Park. These bonds are 
secured from revenue only and carry no legal 
obligation to pay on the part of the Common- 
wealth of Virginia. There is no lien on the real 
estate as such. The rights of the bondholders, 
if any, are not before this Court and the trust 
indenture was not introduced in evidence. 
[Authority for Leasing] 

The right of the State to lease its property is 
not controverted by the plaintiffs herein. The 
existing statute, Sec. 10-21.1, Code of Virginia, 
1950, was amended in 1952 to read as follows: 

“The Director is hereby authorized and 
empowered, subject to the consent and ap- 
proval of the Governor, to convey, lease 
or demise to any responsible individual, 
organization, association or corporation for 
such consideration and on such terms as the 

Board may prescribe, by proper deed or 

other appropriate instrument signed and 

executed by the Director, in the name of 
* the Commonwealth, any lands or other 
properties held for general recreational or 
other public purposes by the Common- 
wealth, for the Department, or over which 
it has supervision and control, or any part 
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or parts thereof or right or interest therein 

or privilege with respect thereto. The Gov- 

ernor is also hereby authorized and em- 
powered to direct the discontinuance of the 
operation of any or all State parks when in 
his judgment the public interest so requires. 

“Any such conveyance, lease or grant 
herein authorized shall be subject to such 
further provisions, conditions, restrictions 
and reservations as may be approved by the 

Governor and prescribed by the Director.” 
[1952 Enactment] 

The 1952 General Assembly of Virginia, in 
enacting the amendment as aforesaid, deleted 
the words “or group of individuals” and. in- 
serted the words “individual” and “association 
or corporation”. It will be observed that the 
existing statute, prior to 1952, restricted the 
right of the Director to leasing only such prop- 
erty as was “not needed” by the Department of 
the State for general recreational or other public 
purposes, and further contained a limitation of 
25 acres in any one park or recreational area 
which could be leased. The General Assembly 
in 1952 eliminated the words “not needed” and 
removed the restriction as to acreage. It fur- 
ther added a provision that the Governor of 
Virginia was authorized and empowered to 
direct the discontinuance of any or all state 
parks when in the Governor's judgment the 
public interest so required. The final paragraph 
of the amended statute, as well as the first 
paragraph, gave the authority to the Director 
to “convey” as well as to lease or demise. While 
the intent and purpose of the General Assembly 
is not revealed by the wording of the statute, 
it leaves this Court to believe that the true pur- 
pose of the 1952 amendment was to enable the 
Director to meet the ever increasing race prob- 
lem. 

[Separate but Equal Doctrine] 

The applicable law of this case is not seriously 
contested. While the “separate but equal” doc- 
trine was abolished by the United States Su- 
preme Court in the recent schools segregation 
cases, Brown v. Board of Education, of Topeka, 
349 U.S. 294, 75 S.Ct. 753, this is of no moment 
as “separate but equal” facilities have not ex- 
isted at any of the state parks in Virginia. It 
could not be successfully argued that the estab- 
lishment of a state park for Negroes in Prince 
Edward County (approximately 100 miles from 
Seashore State Park) meets the “separate but 
equal” test. Furthermore, the “separate but 
equal” doctrine as applied to the enjoyment of 


public beaches and bathhouses maintained by 
public authorities was abolished by this Circuit 
in Dawson v. Mayor and City Council of Balti- 
more City, 4 Cir., 220 F.2d 386. It follows that 
state parks, even where “separate but equal” 
facilities exist, are governed by the same general 
principles. The recent decisions merely show 
the inevitable trend to be followed by any 
District Judge obligated by the oath of his office 
to uphold the Constitution and laws of the 
United States. Such an oath is paramount to 
the aims, desires and criticisms of any indi- 
viduals, regardless of race. 

[Muir Case] 

Contemporaneous with the decision of the 
United States Supreme Court in the school seg- 
regation cases, namely, Brown v. Board of Edu- 
cation, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 
873 and Bolling v. Sharpe, 347 U.S. 497, 74 
S.Ct. 693, 98 L.Ed. 884, the highest Court of 
the land granted certiorari in Muir v. Louisville 
Park Theatrical Association, 347 U.S. 971, 74 
S.Ct. 783, 98 L.Ed. 1112, vacated the judgment, 
and remanded the case for further consideration 
in light of the segregation cases decided, and 
“conditions that now prevail”. The action after 
remand is not indicated, but a glance at the brief 
per curiam opinion of the Sixth Circuit, 202 
F.2d 275, and the District Court’s decision in 
Sweaney v. City of Louisville, 102 F.Supp. 525, 
will reveal the precise question involved. The 
contract of leasing between the City of Louis- 
ville and the Theatrical Association did not, by 
its terms, prohibit other organizations from using 
the Amphitheatre. The Sixth Circuit held that 
where the City of Louisville did not participate 
either directly or indirectly in the operation of 
the private enterprise, the Theatrical Associa- 
tion was guilty of no unlawful discrimination, 
in violation of the Fourteenth Amendment, in 
refusing admission to colored persons to its 
operatic performances during the summer sea- 
son. In light of the remand of this case by the 
United States Supreme Court, it may be rea- 
soned that the Court was of the opinion the 
rights of the colored persons had been violated. 
[Leasing Cases] 

The swimming pooi and golf course cases! 





1. Holmes v. City of Atlanta, 5 Cir., 223 F.2d 98, 
the Fifth Circuit affirmed the judgment of the 
Northern District of Georgia holding as unconsti- 
tutional an ordinance of the City of Atlanta makin 
it unlawful for colored people to frequent parks an 
golf courses maintained by the City for the use of 
white people and unlawful for white people to fre- 
quent or use any park maintained by the City for 
the use and benefit of colored persons, 
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appear to be applicable to the instant proceed- 
ing. Certainly it is true that if members of the 
Negro race are to be granted relief in swimming 
pool cases, there is even more logical reason- 
ing in affording like remedies to Negro citizens 
in state park cases. While the decisions of State 
Courts are not binding upon Federal Courts, 
they cannot, however, be totally disregarded. 
In Culver v. City of Warren, 84 Ohio App. 378, 
83 N.E.2d 82, 88, decided July 6, 1948, the 
Court had before it the question of the rights 
of colored citizens to use and enjoy a municipal 
swimming pool, built at public expense with 
Federal and Municipal funds, where the pool 
was leased to a non-profit corporation. From 
1934 to 1946 the pool was open to all races. 
During 1946 difficulties arose as to the use of 
the pool by Negroes and, in 1946, the City 
Council authorized the leasing for 1946 and 
1947. No lease was consummated in 1946, but 
the following year brought about a lease to 
the Veterans Swim Club, with membership 
confined to veterans of all wars and their fam- 
ilies, but all applicants had to be approved by 
a two-thirds secret ballot of lessee’s executive 
board. The lessee confined approved applica- 
tions to the white race and Negro veterans 
were rejected. The defendants urged that the 
question was whether or not a municipality 
had a right to lease property when it was de- 
termined that the property was no longer needed 
and was being operated at a financial loss. The 
Ohio Court held that the intent and purpose 
of the leasing must be carefully scrutinized 
and that a “colorable” leasing should be disap- 
proved. The Court said: 

“The power to lease does not include the 
power to discriminate against members of 
a minority race in the exercise of their con- 
stitutional rights.” 

With the general statement quoted above, this 
Court is in complete accord. As the lease to 
the Veterans Swim Club had expired, the action 
against this organization was dismissed, but a 
decree was entered against the municipality, 
the Court holding that the question was not 
“moot” if there remained anything on which 
a decision of the Court could operate. In the 
concluding portion of its opinion, the Court 
added: 

“In conclusion we wish to emphasize that 
we are not here dealing with social ques- 
tions involving race relationships nor with 
the question of whether or not the city 
might suffer a loss because of the use of 


this pool by persons of the Negro race. If 

this is the price that must be paid for 

constitutional guarantees, the price is in- 

deed small enough. It is one thing to pay 

lip service to the Constitution and another 

thing to abide by its specific provisions”. 
Even the dissenting opinion in Culver v. City of 
Warren, supra, has this to say: 

“The sale or lease of such facility or 
property must have been conducted in ab- 
solute good faith and such method cannot 
be used as a means of avoiding the consti- 
tutional obligations of the city to afford all 
citizens the equal protection under the law”. 
In Kern v. City Commissioners of City of 

Newton, 151 Kan. 565, 100 P.2d 709, 129 A.L.R. 
1156, the Supreme Court of Kansas (a state in 
which segregation in public schools was per- 
mitted by statute in cities of more than 15,000 
population) generally approved the leasing of 
a swimming pool conditioned that nothing was 
done to take away any of the public features 
of the park and its facilities, and held that when 
the City leased to a lessee, regardless of the 
terms of the lease, it would be presumed that 
the pool would be operated in accordance with 
all the provisions of the statute and the Consti- 
tution and that, among those provisions, was 
the one that the public generally would be 
admitted to the pool. 

While not in any sense a segregation case, 
the Illinois Appellate Court held as void ab 
initio a lease for a portion of Lincoln Park where 
plaintiffs, acting under a lease for a term of 26 
years, erected a club house and other improve- 
ments costing $50,000. The Court, in Lincoln 
Park Traps v. Chicago Park District, 323 II. 
App. 107, 55 N.E.2d 178, 176, stated that the 
very nature of the lease precluded the use. of 
the premises by the public and gave to one 
individual the exclusive right to possess and 
control the same and, after reviewing the legis- 
lative acts enacted for the purpose of establish- 
ing, maintaining, and governing public parks, 
for the recreation, health and benefit of the gen- 
eral public, had this to say: 

“All lands, the title to which is in Com- 
missioners of park districts, are held in trust 
for the equal benefit of all of the people of 


_ the state, that the facilities of park districts 


are for the equal benefit of all the people 
of the state and that park districts cannot 
operate their facilities or permit them to be 
operated in such a manner that a prefer- 
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ential use thereof is granted to any one 
person or to any group of persons”. 


[Terms of Lease} 


The opinion of District Judge Moore, from 
the Southern District of West Virginia, in Law- 
rence v. Hancock, 76 F.Supp. 1004, 1005, is 
persuasive upon this Court in the pending case. 
The question stated in the action for declaratory 
judgment and injunction was: 

“Can a municipality, by leasing a swim- 
ming pool constructed with public funds 
to a private association of persons, relieve 
itself of the constitutional obligation to af- 
ford colored citizens equal rights with those 
of white citizens in the use of the public 
recreational facilities thereby provided?” 

One of the terms of the lease is strikingly sim- 
ilar to a condition to be inserted in the contem- 
plated lease of Seashore State Park. The City 
of Montgomery lease provided that “the lessee 
shall have the complete and full control of said 
property during the term hereof and shall es- 
tablish and enforce proper rules and regulations 
governing the operation and management of 
said property and its appurtenances”. The Com- 
monwealth of Virginia proposes to lease Sea- 
shore State Park under provisions (1) that the 
lessee may set his own rules for receiving and 
processing applications, (2) that the lessee may 
make his own rules for the conduct of renters, 
(8) that the lessee may determine the opening 
and closing dates for day use and rental of 
cabins, and (4) that the lessee may establish 
his own schedule of charges”. The contemplated 
lease of the park will not, however, contain any 
provisions, conditions, restrictions or reservations 
that could be construed as restricting the use 
of the park to members of the white race. In 
analyzing the effect, if any, of Lawrence v. 
Hancock, supra, it is noted that the City of 
Montgomery lease was likewise silent as to the 
use of the pool by members of any race. In 
granting the declaratory judgment and injunc- 
tion against the City of Montgomery, its council 
and Mayor, restraining them from again deny- 
ing plaintiff the right to use the swimming pool 


2. This condition, as revealed by affidavit of Raymond 

ng, filed herein on April 26, 1955, is some- 

what in conflict with Long’s testimony wherein he 

states that the Department of Conservation and 

ape Seg would not be interested in leasing 

the park to an individual who was interested “solely 

for the money he could make out of it.” If the De- 

partment gave the Lessee the full right to establish 

the schedule of charges, it is difficult to see how 
the public could be protected. 


at any time when the pool was open for public 
use, Judge Moore said: 

“The contention of the City that there 
is no pending controversy upon which to 
base a suit for a declaratory judgment is 
without merit. Plaintiff tried on two occa- 
sions in successive seasons to obtain admis- 
sion to the pool, and each time was denied 
that right solely because of his race. He 
could hardly have done more in the at- 
tempt to enforce his constitutional right. 
But, it is said, the season is now ended 
and the lease has expired; there is no indi- 
cation that the City will again lease the 
pool, or that plaintiff will again be denied 
admission [by the lessee]. In view of my 
conclusion that the refusal to admit him 
to the pool was governmental and not pri- 
vate action, there is no basis for this argu- 
ment. The pool still exists, although tem- 
porarily closed. If it is opened to the public 
again, the plaintiff will be entitled to the 
rights he asserts. He has twice been denied 
these rights. It is the duty of this Court 
on his complaint and the evidence in its 
support to declare what his rights are”. 

Approaching the question with firmness, Judge 
Moore’s comment is squarely to the point when 
he is quoted: 

“It is not conceivable that-a city can 
provide the ways and means for a private 
individual or corporation to discriminate 
against its own citizens. Having set up the 
swimming pool by authority of the Legis- 
lature, the City, if the pool is operated, must 
operate it itself, or, if leased, must see that 
it is operated without any such discrimina- 
tion”. 

[Injunction’s Reach] 

While it may be true that this Court should 
not reach out and endeavor to enjoin an un- 
known lessee under the provisions of Rule 
65(d) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., it becomes wholly unnecessary to 
determine this contention as the proposed les- 
sors are before the Court and the point will 
never be raised. The short answer to the argu- 
ment advanced by defendants, that there is 
insufficient evidence to justify a permanent 
injunction based upon future threatened irre- 
parable injury, lies in the testimony of the 
Director (Long) in that he admits that Sea- 
shore State Park cannot be operated profitably 
on an “unsegregated” basis by the Department 
of Conservation and Development. While this 
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Court is inclined to agree with this statement, 
if this be true, it stands to reason that no indi- 
vidual may operate the park at a profit without 
enforcing segregation. Should the successful 
lessee elect to admit Negroes only, then the 
members of the white race have just cause to 
complain. If it is operated for the benefit of 
only the members of the white race, the Ne- 
groes may complain. Accordingly, the defend- 
ants are required to elect to operate on a non- 
discriminatory basis, or, if leased, to see that 
the park is operated by the lessee without dis- 
crimination. If, in the wisdom of the leaders 
of this Commonwealth, it is determined to close 
Seashore State Park, this is not a matter for 
determination by the Court. Nor is this Court 
passing upon the right to sell or lease this 
facility in absolute good faith by giving due 
notice of its intentions in such a manner that 
interested parties, regardless of race, may avail 
themselves of the equal opportunity afforded 
to submit bids with respect to same. Such a 
proposed sale or lease should, however, contain 
specific provisions as to all terms and conditions, 
and any attempt to “negotiate” a sale or lease 
will be carefully scrutinized by this Court 
should the matter be presented in due time. 
In short, the power to sell or lease must not 
include the power to discriminate against mem- 
bers of any race. Such a power exists in this 
case under the contemplated leasing. It will 
not be assumed that the General Assembly of 
Virginia, in granting discretion to the Board and 
the Director to prescribe the terms and condi- 
tions of any sale or lease, intended to sanction 
any discrimination as between the citizens of 
Virginia. 

There are, undoubtedly, instances of occa- 
sional leasings of property owned by Federal, 


State or Municipal authorities, which are per- 
mitted even though admission is restricted. A 
lease of a public auditorium or other public 
facility to a bona fide and lawful private or- 
ganization or individual for limited hours or 
days, and for express purposes, is legal although 
admission is limited to certain individuals or 
groups but, in such cases, the same right to 
lease must rest in any and all groups seeking 
such a lease. 

The judgment of this Court is not rendered 
without the full realization of the impact of this 
decision on the State Park System in Virginia. - 
The future course rests in the hands of the 
elected and appointed representatives of the 
Commonwealth. This opinion follows the law 
as set forth in all decided cases touching on the 
subject matter, and it is rather significant that 
no legal authority has been cited by the defend- 
ants to justify any other conclusion. The con- 
tention that a normal lessor-lessee relationship 
should be permitted in leases of public property 
must give way to the constitutional rights of the 
citizens as a whole. 

[Decree] 

A decree will be entered in the form of a 
declaratory judgment stating that plaintiffs’ 
rights to use and enjoy the facilities at Seashore 


-State Park have been violated under the Con- 


stitution of the United States, and a permanent 
injunction will be granted restraining the de- 
fendants from again denying any persons of the 
Negro race, by reason of their race and color, 
the right to use and enjoy the facilities at said 
Park. The injunction will contain a provision 
that if said Park or any part thereof is leased, the 
lease must not, directly or indirectly, operate so 
as to discriminate against the members of any 
race. 





GOVERNMENTAL FACILITIES 


Swimming Pools——Kansas 


Warren H. MORTON v. The CITY COMMISSIONERS OF PARSONS, Kansas. 
Supreme Court of Kansas, July 6, 1955, 285 P.2d 774. 


SUMMARY: A Negro brought a proceeding for a writ of mandamus in the Supreme Court 
of Kansas seeking to direct the city of Parsons to desist from denying him admittance to a 
municipal swimming pool solely on the ground of his race. The Supreme Court of Kansas 


issued the writ. 
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WERTZ, Justice. 

Invoking the original jurisdiction of this court 
plaintiff filed herein a motion for a writ of 
mandamus in which it was alleged he was a 
citizen and taxpayer of the City of Parsons and 
a man of African descent; that the City of Par- 
sons with moneys obtained by taxation had con- 
structed and maintained a municipal swimming 
pool; that on a designated day he made due ap- 
plication and proper demand for permission to 
swim in the municipal pool; that such permis- 
sion was denied him by defendants, solely be- 
cause of his race. He asked for an order re- 
quiring defendants to permit him to swim in 
the pool or show cause why he could not do so. 

An alternative writ was issued out of this 
court commanding defendants to show cause 
why plaintiff was not admitted to all rights and 
privileges of the municipal pool and, upon fail- 
ure of defendants to show cause on the date 
mentioned, a peremptory writ would issue. 

Subsequently, counsel for plaintiff and coun- 
sel for defendants entered into and filed in this 
court a written stipulation of facts, which stip- 


ulated as facts all material allegations of plain- 
tiffs motion for the writ. Counsel for plaintiff 
filed a brief citing many authorities tending to 
support plaintiff's right to use the swimming 
pool. Counsel for defendants filed a brief in 
which it was said they did not disagree with 
the various citations of authorities contained in 
plaintiffs brief, and they could find no statutory 
or other authority in the State which prohibited 
plaintiff's admission to the municipal pool, solely 
on the ground that he was of African descent. 
The result in the instant case is that we have no 
controverted question either of fact or of law. 

It is, therefore, by the court adjudged and 
ordered that a peremptory writ of mandamus 
issue to defendants and each of them ordering 
them to desist from refusing plaintiffs admit- 
tance to the privileges of the municipal pool 
of the City of Parsons on the ground, solely, 
that he is of African descent. 

The costs of this action are taxed to the de- 
fendants. 

It is so ordered. 





TRANSPORTATION 
Airlines—Federal Statutes 


Ella FITZGERALD et al. v. PAN AMERICAN WORLD AIRWAYS, Inc. 
United States District Court, Southern District, New York, July 8, 1955, 132 F.Supp. 798. 


SUMMARY: Plaintiffs brought an action for damages in the United States District Court in 
New York based on defendant’s denial of permission to travel on a flight between Hawaii 
and Australia. It was alleged that the denial was because of the race or color of the plaintiffs 
and was in breach of contract as well as violative of the Civil Aeronautics Act. The Court 
dismissed the action, noting thé absence of diversity of citizenship and holding that, although 
the alleged discrimination might be violative of the Civil Aeronautics Act, there was no action 
for damages provided thereunder. A portion of the opinion, by BICKS, District Judge, follows 





(footnotes omitted) : 


* 2 = 


In considering the second problem, it should 
be observed at the outset that while the Civil 
Aeronautics- Act § 404(b) provides that: “No 
air carrier * * * shall ° * * subject any par- 
ticular person * * * to any unjust discrimina- 
tion or any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever”, 
the Act does not expressly create a civil liability 
on the part of the offending airline in favor of 
the aggrieved person. The issue, therefore, is 
whether, absent such express provision, the 
plaintiffs may recover under the Act for its vio- 
lation. 


[Violation of Federal Statute] 

Plaintiffs urge that “a violation of a federal 
statute gives rise to a cause of action under the 
statute for any resulting injuries.” There ap- 
pears to be no case construing the Civil Aero- 
nautics Act in this regard and the cases involv- 
ing violations of other federal statutes are not 
in accord. In support of their position plaintiffs 
cite Solomon v. Pennsylvania R. Co., D.C.S.D.- 
N.Y.1951, 96 F.Supp. 709; Lichten v. Eastern 
Airlines, 2 Cir., 1951, 189 F.2d 939, 25 A.L.R.2d 
1337; Mack v. Eastern Air Lines, D.C. Mass. 
1949, 87 F.Supp. 113; Texas & Pacific Ry. Co. 
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v. Rigsby, 241 U.S. 33, 36 S.Ct. 482, 60 L.Ed. 
874; Lyons v. Illinois Greyhound Lines, Inc., 7 
Cir., 1951, 192 F.2d 533; Tunstall v. Brother- 
hood of Locomotive Firemen & Enginemen, 323 
U.S. 210, 65 S.Ct. 235, 89 L.Ed. 187; Weiss v. 
Los Angeles Broadcasting Co., 9 Cir., 1947, 163 
F.2d 318; Reitmeister v. Reitmeister, 2 Cir., 
1947, 162 F.2d 691; and Laughlin v. Riddle 
Aviation Co., 5 Cir., 1953, 205 F.2d 948. 

Defendant contends that, although the breach 
of the Civil Aeronautics Act may be an opera- 
tive fact upon which common law tort liability 
may be predicated, the liability for damages 
and the corresponding right of action, if any, 
are created by state law, citing Andersen v. 
Bingham & G. Ry. Co., 10 Cir., 1948, 169 F.2d 
328, 14 A.L.R.2d 987; Jacobson v. New York, N. 
H. & H. R. Co., 1 Cir., 1953, 206 F.2d 153, af- 
firmed 847 U.S. 909, 74 S.Ct. 474, 98 L.Ed. 1067; 
Meyer v. Kansas City Southern Ry. Co., 2 Cir., 
1936, 84 F.2d 411, certiorari denied 299 US. 
607, 57 S.Ct. 233, 81 L.Ed. 448; Schuman v. Lit- 
tle Bay Const. Corp., D.C.S.D.N.Y.1953, 110 
F.Supp. 903; Gilvary v. Cuyahoga Valley Ry. 
Co., 292 U.S. 57, 54 S.Ct. 578, 78 L.Ed. 1128. 
[State Law Remedy] 

The cases cited by the defendant sustain its 
contention. Clearly, plaintiffs have a right and 
remedy under the common law of the State of 
New York. Although the pertinent provisions 
of the Civil Aeronautics Act may lurk in the 
background as creating a duty, the right of ac- 
tion and the incidents thereof spring from state 
law. The fact that a federal statute may also 
have been violated is immaterial since de- 
fendant’s conduct was a complete breach of its 
common law duty. 

The cases cited by plaintiffs are distinguish- 
able. Solomon v. Pennsylvania R. Co., is not in 
point for two reasons: (i) recovery was not 
sought under any federal law, the Suit having 
been removed from the State Court on the 


grounds -of diversity of citizenship, and (ii) the 
issue was simply whether the Interstate Com- 
merce Commission had primary jurisdiction. 
Lichten v. Eastern Airlines, and Mack v. East- 
ern Airlines, are also inapposite. They stand for 
the proposition that where common law duties 
or obligations conflict with those created or 
imposed by the Civil Aeronautics Act, the latter 
and not the former are controlling. No such 
conflict exists in the case at bar. Nor does 
Texas & Pacific Ry. v. Rigsby aid plaintiff's 
cause. On the contrary, as construed by the 
Supreme Court in Gilvary v. Cuyahoga Valley 
Ry. Co., supra, the Rigsby opinion “supports” 
the Supreme Court’s “recent construction of 
these [Safety Appliance] Acts that, while they 
prescribe the duty, the right to recover damages 
sustained by the injured employee through the 
breach ‘sprang from the principle of the com- 
mon law’ * * *” 292 U.S. at page 61, 54 S.Ct. 
at page 575. It is true that some of the language 
in Lyons v. Illinois Greyhound Lines, supra, 
appears to support plaintiffs position. However, 
there again, as in Solomon v. Pennsylvania R. 
Co., supra, the question was whether the Inter- 
state Commerce Commission had primary juris- 
diction. The question whether the right of ac- 
tion arose under the Statute or under the com- 
mon law does not appear to have been raised. 
To the extent that the Lyons case may be in 
conflict with the Andersen, Jacobson, Meyer, 
Schuman and Gilvary cases, supra, the Court, 
with due deference, will follow the latter. 

In the remaining cases relied upon by the 
plaintiffs a right to civil recovery for the alleged 
wrong did not exist prior to the enactment of 
the particular federal statutes involved so that 
the causes of action could arise only under 
those statutes. 

Motion granted. The complaint is dismissed 
for failure to state a claim upon which relief 
may be granted. 





TRANSPORTATION 
Buses—Federal Statutes 


I. H. SPEARS v. TRANSCONTINENTAL BUS SYSTEM, Inc. 
United States Court of Appeals, Ninth Circuit, September 21, 1955, 226 F.2d 94. 


SUMMARY: A Negro bus passenger brought suit in a United States District Court in Cali- 
fornia against a parent bus company for damages based on a denial of his civil rights for 
having been required, by a subsidiary bus company, to change his seat to a section of the 
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bus reserved for Negroes. Following an adverse judgment in the District Court, the plain- 
tiff appealed to the Court of Appeals, Ninth Circuit. The Court of Appeals held that, in the 
absence of a showing of direct operating control by parent over subsidiary, the parent 
company was not liable for acts of the subsidiary company. 


Before STEPHENS and FEE, Circuit Judges, and WIIG, District Judge. 


WIIG, District Judge. 


I. H. Spears appeals from a judgment deny- 
ing relief in his action claiming damages for a 
violation of his civil rights. In March 1958, ap- 
pellant Spears purchased a bus ticket from the 
appellee, Transcontinental Bus System, Inc., at 
Pasadena, California. The ticket provided for 
transportation from San Francisco to New Or- 
leans and return. On April 12, 1958, while 
routed between Memphis, Tennessee, and 
Jackson, Mississippi, the bus on which he was 
a passenger stopped at Winona, Mississippi. 
Just outside Winona, the bus driver demanded 
that Spears, a Negro, move from the fourth 
seat from the driver on the right hand side 
of the bus to the back seat, in order to segre- 
gate Spears from members of the white race. 
Spears stated that the order did not apply to 
interstate passengers but moved at the insis- 
tence of the driver. Five or six other Negroes 
were seated in the rear of the bus. 


Because of this occurrence, Spears filed an 
action against Transcontinental Bus System, 
Inc., in the United States District Court for the 
Southern District of California, service of pro- 
cess being made on appellee’s authorized agent 
in the state. 

Spears’ claim is founded on several sections 
of the United States Constitution and Code. 
Primary reliance is placed on 42 USCA § 1983 
(formerly 8 USCA § 43), which provides: 

“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen of the 

United States or other person within the 

jurisdiction thereof to the deprivation of any 

rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable to 
the party injured in an action at law, .. .” 

Appellant also claims violations of the Inter- 
state Commerce Act, 49 USCA. Under both 49 
USCA § 3(1), and 49 USCA § 816(d), it is 
made unlawful for any common carrier to make 
or give any undue or unreasonable preference 
or advantage to any person; or to subject any 
particular person to any undue or unreasonable 
prejudice or disadvantage in any respect. Sec- 


tion 316(d) adds unjust discrimination as an 
unlawful act. 

Other laws relied on by appellant do not add 
to his claim.* 

Jurisdiction is based on 28 USCA § 1887 and 
28 USCA § 1343.2 In addition, there are alle- 
gations showing diversity of citizenship, a case 
arising under the Constitution and Laws of the 
United States, and proper jurisdictional amount. 
The case proceeds without challenge to the juris- 
diction of the trial court, and no question is 
raised here. 

At the trial the evidence showed that the acts 
complained of took place on a bus owned and 
operated by Continental Southern Lines, Inc., 
a separate corporation of Alexandria, Louisiana, 
whose stock was entirely or almost entirely 
owned by the appellee, Transcontinental Bus 
System, Inc. The bus driver, an employee of 
Continental Southern, acted under a Mississippi 
statute requiring that equal, but separate ac 
commodations be provided for members of the 
white and colored races on common carriers.® 

The trial court found that, 

“, . . Transcontinental Bus System, Inc., 

did not exercise or possess any control over 

the bus driver above mentioned, or other 

agents, servants or employees of Continental 

Southern Lines, a corporation, with respect 

to segregation of negroes riding in interstate 

commerce . 

It was the court’s view that Transcontinental’s 
ownership of Continental Southern through stock 
control was not sufficient evidence of control over 


1. The following excerpt is from appellant’s complaint: 
. . in violation of the 14th a wi to the 
Constitution, Const. Art. 1, Sec. Cl. 8, and the 
Bill of Rights, and the Bak. ae, of the Interstate 
Commerce Act as to passengers in Interstate com- 
merce travel, and, this suit is brought ": redress 
the ee er of | ag Civil epee as 
vided in 8 U.S Sections 41, 43 and 47(3); 
and 28 U.S.C.A. “ay 1348, (8), a, and, Inter- 
state Commerce Act, Sec. 3( ‘TE 204(a), 216(a,d), 
49 U.S.C.A. Sec. 3(1), 304(c), 816(a,d) 28 US. 
C.A. Sec. 1887,; Const. ‘Amend. 5.% 

2. USCA § 1887 provides that the ‘district courts 
shall have original jurisdiction of any civil action 
arising under an act of Congress regulating com- 
merce; 28 USCA § 1848 gives original jurisdiction 
in cases to redress the deprivation of any right, 
privilege or immunity secured by the Constitution 

providing for equal rights of citizens. 

8. MISS. CODE ANN. § 7785 (1942). 
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operations or of the particular conduct shown 
in this case to impose liability on the appellee. 
The court refused to disregard the separate 
entities of the two corporations, and granted 
judgment for Transcontinental. 

We are asked to review this ruling on appel- 
lant’s claims of error in not holding Transconti- 
nental responsible for the acts alleged in the 
complaint as violating Spears’ civil rights, and 
failing to consider the Interstate Commerce Act 
and certain reports of the Interstate Commerce 
Commission. An amicus curiae brief filed by the 
American Civil Liberties Union raises the ulti- 
mate question involved, whether or not the cor- 
porate entity should be disregarded. 

Neither of the statutes relied on by appellant 
controls the determination of this case. If Spears 
has a claim under either the Civil Rights Statute, 
42 USCA § 1983* or the Interstate Commerce 
Act, supra,® he has asserted it against the wrong 
defendant. Our decision will rest on other 
grounds, as did that of the trial court. 

Spears maintains that Transcontinental should 
be held responsible for the wrongful act of the 
bus driver because a common carrier selling a 
ticket to a point beyond its own lines is liable 
for injuries to a passenger. Generally, however, 
a carrier is only responsible for acts over its 
own lines, acts over which it has control. Louis- 
ville & N.R.R. v. Chatters, 279 U.S. 320 (1929); 
Solomon v. Penn. Ry., 96 F. Supp. 709 (S.D. 
N.Y. 1951). The evidence showed that appellant 
traveled over the lines of Transcontinental Bus 
System to Tucumcari, New Mexico, and again 
from Oklahoma City to Little Rock. From Little 
Rock to Memphis, he was on a bus owned and 
operated by Arkansas Motor Coach Lines, called 
Arkansas Trailways. From Memphis on through 
New Orleans, and through Winona, the bus wa$ 
owned and operated by Continental Southern. 
Each of these carriers is a separate corporation, 
with its own directorate. They are joined 
through participation in the national tariff and 
by association in the Trailways organization. 


4. See Pompe OP South Carolina Elec. & Gas Co., 
No. 6995 (4th Cir. Pig! 14, 1955), reversing 128 
F.Supp. 469 (E.D.S 1955). 

5. See Whiteside v. a ea Bus Lines, 177, F.2d 949 
(6th Cir. 1949); Chance v. Lambeth, 186 F.2d 879 
(4th Cir. 1951), cert. denied sub nom. Atlantic 
Coast Lines R.R. Co. v. Chance, 341 U.S. 941 
(1951), aff'd. on appeal, 198 F.2d 549, cert. de- 
nied, 344 U.S. 877 (1952); Lyons v. Illinois Grey- 
hound Lines, 192 F.2d 533 (7th Cir, 1951); 
Williams v. Carolina Coach Co., 111 F. “ad, i $29 
(E.D. Va. 1952), aff'd., 207 F.2d 408 AN 
1958); Solomon v. Pennsylvania R.R. 

Supp. 709 (S.D.N.Y. 1951). 


In addition, a provision on the ticket sold to 
Spears read as follows: “In selling this ticket 
and checking baggage, the selling carrier acts 
only as agent and is not responsible beyond its 
own line.” This provision is also contained in 
substance in the published tariffs filed with the 
Interstate Commerce Commission. Spears ad- 
mitted his familiarity with these provisions from 
his many bus trips, although he did not remem- 
ber reading this particular ticket. 

As to this claim, we hold that Transcontinental 
was acting merely as agent for Continental 
Southern in the sale of the ticket of transporta- 
tion, and assumed no responsibility for acts 
beyond its own lines. 

Both Spears and the American Civil Liberties 
Union contend that liability should be imposed 
on Transcontinental because of the direct rela- 
tionship of parent and subsidiary, and that the 
parent corporation should be held responsible 
for acts done by the subsidiary. 

[Relationship to Subsidiary] 

Transcontinental Bus System is a member of 
Continental Trailways, the trade name of the 
Trailways organization, an association of about 
fifty carriers which have banded together into 
a national bus system. The three operating di- 
visions of Transcontinental Bus System are mem- 
bers of the Trailways association, as are the 
other bus companies over whose lines Spears 
traveled enroute to New Orleans, including Con- 
tinental Southern Lines. Transcontinental itself 
carried Spears only as far as Little Rock, from 
which point he traveled over the lines of other 
Continental Trailways associates. 

Evidence as to Transcontinental’s control over 
Continental Southern was limited to a showing 
of complete or nearly complete stock ownership, 
and thereby participation in the profits of the 
subsidiary; participation in tariffs issued by the 
National Bus Traffic Association and filed with 
and approved by the Interstate Commerce Com- 
mission as to the agreed prorated share between 
the carriers involved as to rates; and various 
records of the Interstate Commerce Commission. 
These records show the relationship of Trans- 
continental to various subsidiaries and affiliated 
companies, including Continental Southern, as 
summarized by the Commission. They reveal 
stock ownership by Transcontinental of various 
companies, and mergers involving appellee. The 
only relevant sections relate to Transcontinental’s 
willingness to advance funds to Continental 
Southern required to make advances in the ac- 
quisition of another corporation, on open account 
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and without interest; and a warning that appro- 
priate steps should be taken to effect a simpli- 
fication of the intercorporate structure of the 
Transcontinental system at the earliest possible 
date. 

None of this evidence, however, indicates more 
than Transcontinental’s ownership of its sub- 
sidiary. No evidence was submitted showing 
any direct operating control over the rules, 
regulations or policies of Continental Southern. 

There was, on the other hand, uncontradicted 
testimony that the only agreements between the 
two corporations were by participation in the 
national tariffs and that no other contractual 
agreements existed between them. There was 
also testimony that the corporations had sepa- 
rate directorates and were responsible for mak- 
ing and enforcing their own rules and regula- 
tions. 

Generally, a corporation and its stockholders 
are deemed separate legal entities and stock 
ownership in itself is not sufficient to charge the 
parent company with responsibility for acts of 
the subsidiary. This rule is subject to the quali- 
fication that the separate entities may be disre- 
garded in exceptional situations where it would 
otherwise present an obstacle to the due pro- 
tection or enforcement of public or private 
rights [New Colonial Co. v. Helvering, 292 
U.S. 485 (1934); Ohio Tank Car Co. v. Keith 
Ry. Equipment Co., 148 F. 2d 4 (7th Cir. 1945) ] 
or would defeat public convenience, justify 
wrong, protect fraud, or defend crime. Metro- 
politan Holding Co. v. Snyder, 79 F. 2d 263 
(8th Cir. 1935). 

Unfortunate as was the discrimination against 
Spears, there is no basis on the record as pre- 
sented to hold Transcontinental responsible for 
the acts. No facts were presented to the trial 
court showing that Transcontinental had even 
an awareness of the rules and regulations of 
Continental Southern. As was said in New 
Colonial Co. v. Helvering, supra, at 442: 


“< 


. in this case we find no such excep- 
tional situation—nothing taking it out of the 
general rule. On the contrary, we think it 
a typical case for the application of that 
rule.” 

Under either statute relied on by appellant, and 

regardless of whether or not a claim against 

Continental Southern would be valid, there is 

no proof that Transcontinental operated or con- 

trolled the bus. 

Two other objections raised by Spears may 
be disposed of summarily. Although the record 
is not complete on this point, it appears that 
Spears served approximately 33 requested ad- 
missions upon the appellee, 27 of which were 
answered and 6 of which were objected to. It 
is apparent from the record that a hearing was 
held on the requests to which objections had 
been filed, after which additional responses 
were filed by Transcontinental. Spears contends 
that the replies were not “verified” and failed 
to comply strictly with Rule 36, Federal Rules 
of Civil Procedure, and should have been 
deemed admissions on the part of Transconti- 
nental. The transcript shows that the trial judge 
held a hearing on the requests and was satisfied 
that the requirements of Rule 36 had been met, 
and we are likewise disposed. 

Appellant’s final claim of error is that the 
attitude of the trial judge throughout the trial 
showed bias and prejudice against Spears, and 
favor toward the appellee. Appellant cites no 
instance of such an attitude and the record re- 
veals a contrary attitude. The judge was most 
anxious to see that appellant, who aided in the 
presentation of his case, had full and ample 
opportunity to present all the evidence that best 
supported his claim. In fact, the judge could 
well have become impatient with appellant’s 
repeated insistence on pressing certain matters 
on which the court had already ruled. This claim 
is without merit. 

The judgment is affirmed. 
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TRANSPORTATION 
Buses—South Carolina 


Sarah Mae FLEMMING v. SOUTH CAROLINA ELECTRIC AND GAS COMPANY, a corpora- 


tion. 


United States Court of Appeals, Fourth Circuit, July 14, 1955, 224 F.2d 752. 


SUMMARY: A Negro woman sued a bus company for damages because bus driver required 
her to change her seat in accordance with South Carolina segregation law. The United States 
District Court where the action was brought dismissed the case on the ground that the state 
statute was valid under the doctrine of Plessy v. Ferguson. Flemming v. South Carolina 
Electric and Gas Company, 128 F.Supp. 469 (1955). On appeal, the Court of Appeals, Fourth 
Circuit, reversed and remanded, applying the principle of the School Segregation Cases to 
transportation and holding that the District Court had jurisdiction under the Civil Rights 





Act, since the bus company through its driver, was acting under color of state law. 


Before PARKER, Chief Judge, and SOPER and DOBIE, Circuit Judges. 


PER CURIAM. 


This is an action for damages brought by a 
Negro woman against a bus company because 
the driver of the bus required her to change 
her seat in accordance with the segregation law 
of South Carolina applicable to motor vehicle 
carriers, South Carolina Code 1952, §§ 58-1491 
to 58-1496, which she claimed to be violative 
of her rights under the 14th Amendment to the 
Federal Constitution. There was no diversity 
of citizenship, and defendant challenged the 
jurisdiction of the court to entertain the action 
under the Civil Rights Acts, 42 U.S.C.A. §§ 1981, 
1983 and 28 U.S.C. § 1343(3). The trial judge, 
without discussing the question of jurisdiction, 
dismissed the case on the ground that state 
statutes complained of were valid under the 
decision of Plessy v. Ferguson, 163 U.S. 587, 
16 S.Ct. 1188, 41 L.Ed. 256. See Flemming v. 
South Carolina Electric & Gas Co., D.C., 128 
F.Supp. 469. The correctness of that ruling as 
well as the question of jurisdiction are presented 
by the appeal. 

We do not think that the separate but equal 
doctrine of Plessy v. Ferguson, supra, can any 
longer be regarded as a correct statement of the 
law. That case recognizes segregation of the 
races by common carriers as being governed 
by the same principles as segregation in the 
public schools; and the recent decisions in Brown 
v. Board of Education, 347 U.S. 483, 74 S.Ct. 
686, 98 L.Ed. 873 and Bolling v. Sharpe, 347 U.S. 
497, 74 S.Ct. 693, 98 L.Ed. 884, which relate 
to public schools, leave no doubt that the sepa- 
rate but equal doctrine approved in Plessy v. 
Ferguson has been repudiated. That the prin- 
ciple applied in the school cases should be ap- 


plied in cases involving transportation, appears 
quite clearly from the recent case of Henderson 
v. United States, 339 U.S. 816, 70 S.Ct. 843, 
94 L.Ed. 1302, where segregation in dining cars 
was held violative of a section of the interstate. 
commerce act providing against discrimination. 
The argument that such segregation can be 
upheld as a proper exercise of the state police 
power was answered in the case of Dawson v. 
Mayor and City Council of Baltimore City, 4 
Cir., 220 F.2d 386, 387, where with respect to 
segregation in recreational centers we said: 
“... it is obvious that racial segregation 
in recreational activities can no longer be 
sustained as a proper exercise of the police 
power of the State; for if that power cannot 
be invoked to sustain racial segregation in 
the schools, where attendance is compulsory 
and racial friction may be apprehended from 
the enforced commingling of the races, it 
cannot be sustained with respect to public 
beach and bath-house facilities, the use of 
which is entirely optional.” 

We think that there can be no question as to 
the jurisdiction of the court. Under 28 U.S.C. 
§ 1343(3) the District Courts are given juris- 
diction of action to redress the deprivation, 
under color of any state law, of any right, privi- 
lege or immunity secured by the Constitution of 
the United States or by any act of Congress 
providing for equal rights of citizens. The equal 


_protection of the laws is guaranteed by the 


Fourteenth Amendment to the Constitution and 
by 42 U.S.C.A. § 1981, and liability for depriva- 
tion of such right is provided by 42 U.S.C.A. 
§ 1983. Plaintiffs contention is that the defend- 
ant corporation, acting under color of state law, 
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denied plaintiff her rights as secured by the 
Constitution and statutes, in that its driver, act- 
ing in accordance with state law, enforced the 
state segregation statutes against her and re- 
quired her to change her seat. It is argued that, 
since the driver is made a police officer of the 
state by section 58-1494 of the South Carolina 


ing for the defendant in enforcing a statute 
which defendant itself was required by law to 
enforce. See Code 58-1491. He was thus not 
only acting for defendant, but also acting under 
color of state law. 

The decision appealed from will be reversed 
and the case will be remanded for further pro- 





Code, his action is not attributable to the de- 
fendant; but we think it clear that he was act- 


ceedings not inconsistent herewith. 
Reversed and Remanded. 





PUBLIC ACCOMMODATIONS 
Bars—Maryland 


George William DeANGELIS, Trading as “The George Inn” v. BOARD OF LIQUOR LI- 
CENSE COMMISSIONERS for Baltimore City. 


Baltimore City Court, July 22, 1955, 185 The Daily Record, Baltimore, No. 21, p. 3, July 26, 1955. 


SUMMARY: Rule 38 of the rules and regulations of the Board of Liquor License Commis- 
sioners for Baltimore City provides for issuing licenses for “on-sale consumption of alcoholic 
beverages and food” on a basis which provides for segregation, i.e., bars must either be 
“colored” or “white.”” DeAngelis applied to the Board to change his type of liquor license 
from one catering to white to one catering to colored persons. Upon the denial of that 
application by the Board, DeAngelis appealed to the Baltimore City Court. The Court, 
overruling prior decisions, held on the basis of the School Segregation Cases that Rule 38 was 
unconstitutional. (Due to space limitations, the printing of the full opinion of the Court is 
deferred until the next issue of RACE RELATIONS LAW REPORTER.) 





PUBLIC ACCOMMODATIONS 
Cemeteries—California 


Clara Mae LONG v. MOUNTAIN VIEW CEMETERY ASSOCIATION 
District Court of Appeal, First District, Division 2, California, January 24, 1955, 278 P.2d 945. 


SUMMARY: Plaintiff brought an action for damages in a California Superior Court against 
a cemetery association for refusing to bury her husband in mausoleum restricted to members 
of the Caucasian race. At issue was the construction of section 51, California Civil Code, 
which provides: “All citizens within the jurisdiction of this state are entitled to the full and 
equal accommodations, advantages, facilities and privileges of inns, restaurants, hotels, eating 
houses, places where ice cream or soft drinks of any kind are sold for consumption on the 
premises, barber shops, bath houses, theaters, skating rinks, public conveyances and all 
other places of public accommodation or amusement, subject only to the conditions and limi- 
tations established by law, and applicable alike to all citizens.” The Court held that the term 
“all other places of public accommodation and amusement” did not include cemeteries. 








COURTS 185 


PUBLIC ACCOMMODATIONS 


Hotels—Kansas 
Earl D. THOMAS vy. The PICK HOTELS CORPORATION 
United States Court of Appeals, Tenth Circuit, July 14, 1955, 224 F.2d 664. 


SUMMARY: Plaintiff, a Negro, sued in United States District Court in Kansas for damages 
under the common and statutory law of that state because of a refusal by the hotel corporation 
to furnish accommodations after a reservation had been made. The District Court dismissed 
the action as being a tort action barred by the Kansas two-year statute of limitations. On 
appeal, the United States Court of Appeals held that the action was for breach of an express 





contract, and therefore governed by the three-year statute of limitations. 


Before BRATTON and MURRAH, Circuit Judges, and WALLACE, District Judge. 


MURRAH, District Judge. 

Earl D. Thomas, a Negro, sued The Pick 
Hotels Corporation and others for damages 
resulting from a denial of hotel accommoda- 
tions. 

The trial court sustained a motion to dismiss 
the amended complaint on the grounds that the 
action against the appellee was barred by the 
Kansas two-year statute of limitations, Kansas 
G.S.1949, 60-806(3), as one “for injury to the 
rights of another, not arising on contract 
o. Ris.) 2 

As we understand appellant’s contentions on 
appeal, they are to the effect that his claim is 
governed by the Kansas three-year statute of 
limitations, Kansas G.S.1949, 60-306(2), as (1) 
one upon a contract, express or inplied, or (2) 
one based upon the common law duty of an inn- 
keeper to provide non-discrimnatory accommo- 
dations to all, or (3) as one upon a claim, the 
liability for which is created by the Kansas 
Civil Rights Statute, Kansas G.S.1949, 21-2424. 

The second section of the Kansas statute of 
limitations provides that “an action upon con- 
tract, not in writing, express or implied; an 
action upon a liability created by statute, other 
than a forfeiture or penalty” can only be 
brought within three years after accrual. Kan- 
sas G.S. 1949, 60-306(2). 

The action against this appellee hotel cor- 
poration based on diversity of citizenship and 
requisite amount in controversy, was com- 
menced within three years from the accrual 
of the asserted claim. And if by a liberal inter- 
pretation of the pleadings, they can be said to 
state a claim or claims upon which relief, not 
barred by the three-year statute of limitations, 
can be granted, it is our duty to so construe 
them, although they may be alternatively or 
inconsistently stated. Blazer v. Black, 10 Cir., 
196 F.2d 189; Willoughby v. Sinclair Oil & Gas 
Co., 10 Cir., 188 F.2d 902; Automobile Ins. Co. 


of Hartford, Conn. v. Barnes-Manley, etc., Co., 
10 Cir, 168 F.2d 381; Clyde v. Broderick, 10 
Cir., 144 F.2d 848; Machado v. McGrath, 90 
U.S.App.D.C. 70, 193 F.2d 706; Stanaland v. 
Atlantic Coast Line R. Co., 5 Cir., 192 F.2d 482. 

The pleadings are prolix and redundant and 
the asserted claim or claims not readily discern- 
ible. But as we summarize them they are in- 
tended to state that the defendant hotel agreed 
first in writing and later by telephone to pro- 
vide hotel accommodations on a specified date; 
that when the appellant and his wife presented 
themselves to the hotel on the reservation date 
they were refused accommodations solely be- 
cause of their race. The pleadings refer to an 
enforceable contract, express or implied, and 
the common law duty of.an innkeeper to ac- 
commodate all members of the general public 
without discrimination. They also invoke the 
Kansas Civil Rights Statute providing for a 
civil action in damages for the denial of hotel 
accommodations because of race or color. Kan- 
sas G.S.1949, 21-2424. 


[Contracts for Hotel Accommodations] 


Contracts for hotel accommodations are usu- 
ally treated as the means for the inducement or 
establishment of the common law innkeeper- 
guest relationship, which when _ established 
creates a common low relational duty on the 
part of the innkeeper, the breach of which is 
redressible in tort. 4 Williston on Contracts § 
1070; 1 C.J.S., Actions, § 49(6); 28 Am.Jur., 
Innkeepers, §§ 44 and 45. See Lehnen v. E. J. 
Hines & Co., 88 Kan. 58, 127 P. 612, 614, 42 
L.R.A., N.S., 830. Treating the claim then as 
one arising out of the common law duty of an 
innkeeper to provide accommodations without 
discrimination, the case clearly sounds in tort, 
does not arise out of a contract, and is there- 
fore clearly barred by the two-year statute of 
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limitations. Rest.Torts, § 866, Page 386; 48 
C.J.S., Innkeepers, § 10, p. 1152. 


[Kansas Civil Rights Act] 


The Kansas Civil Rights Statute in substance 
forbids hotel owners or innkeepers from making 
any distinction on account of race or color and 
provides that the offending person shall be liable 
in damages to the person or persons injured 
thereby. Kansas G.S.1949, 21-2424. But the 
statute is merely declaratory of the common 
law. See Brown v. J. H. Bell Co., 146 Iowa 
89, 123 N.W. 231, 124 N.W. 901, 27 L.R.A,, 
N.S., 407; James v. Marinship Corp., 25 Cal.2d 
721, 155 P.2d 329, 160 A.L.R. 900; 10 Am.Jur., 
Civil Rights § 20. And it is settled that a right 
of action created by statute within the meaning 
of subsection two of the Kansas statute of limi- 
tations is one which must not have existed at 
common law when the statute was adopted. 
Fratt v. Robinson, 9 Cir., 203 F.2d 627, 37 
A.L.R.2d 636; Griffen v. Cole, 60 Ariz. 83, 131 
P.2d 989; 53 C.J.S., Limitations of Actions, § 
83a. To be created by the statute, the action 
must not exist but for the statute. Baldwin v. 
Fenimore, 149 Kan.. 825, 89 P.2d 888; City of 
Leavenworth v. Hathorn, 144 Kan. 340, 58 P.2d 
1160; Cannon v. Miller, 22 Wash2d 227, 155 
P.2d 500, 157 A.L.R. 530; Fratt v. Robinson, 
supra. Cf. Shaw v. Board of Com’rs, 126 Kan. 
$19, 267 P. 1096; Hollinger v. Board of Com’rs, 
115 Kan. 92, 222 P. 136. 

[Common Law Duty] 

While the common law duty of an innkeeper 
to provide accommodations may have been dor- 
mant or stale in Kansas, it has never been abro- 
gated and undoubtedly existed prior to the 
adoption of the statute. Indeed the complain- 
ant invokes it and relies upon it here. More- 
over, we have construed the comparable Federal 


Civil Rights Act as giving a right of action 
sounding in tort, as to which the Kansas two- 
year statute of limitations is applicable. See 
Wilson v. Hinman, 10 Cir., 172 F.2d 914. It is 
therefore plain that treating the claim either as 
one arising at common law or one under the 
statute, it is barred by the two-year statute of 
limitations. 

But there is nothing in the common law or 
the statute to preclude the parties from entering 
into a valid and enforceable contract for hotel 
accommodations. Certainly a contract of this 
kind is not against public policy of the State 
of Kansas. Indeed the. statute and the common 
law sanction the contract by forbidding the 
innkeeper from making any distinction on ac- 
count of race or color. 

The complaint pleads a written contract to 
provide hotel accommodations on a given date 
subsequently modified by a telephone conversa- 
tion, and it pleads an arbitrary refusal to pro- 
vide such accommodations. The prayer is for 
damages, compensatory and punitive. But if 
the demand or prayer is for relief in tort, it in 
no way affects the right to recover on the con- 
tract, for the dimensions of a lawsuit are meas- 
ured by what is pleaded and proven, not what 
is demanded. Blazer v. Black, 10 Cir., 196 F.2d 
189; Hamill v. Maryland Cas. Co., 10 Cir., 200 
F.2d 888; Dayvault v. Baruch Oil Corp., 10 
Cir., 211 F.2d 835. 


[Conclusion] 


We conclude that the complaint states a 
claim on an express contract to provide hotel 
accommodations and a breach of that contract. 
The claim is therefore governed by the Kansas 
three-year statute of limitations as one arising 
under a contract express or implied. 

The judgment is accordingly reversed. 





PUBLIC ACCOMMODATIONS 
Private Club—New York 


CASTLE HILL BEACH CLUB, Inc. v. Ward B. ARBURY, et al. 
Supreme Court, Special Term, Bronx County, Part I, June 25, 1955, 142 N.Y. Supp.2d 432. 
SUMMARY: Based on the complaint of a Negro woman that she was denied accommodation 


at the Castle Hill Beach Club because of race, the New York State Commission Against Dis- 
crimination® after hearings, issued a cease and desist order against the Club. The Club 


a. New York’s “Law Against Discrimination” (Execu- 


tive Law §§ 290 et seq., McKinneys Consolidated 
Laws of New York, Anno.), provides in part (§ 
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petitioned the Supreme Court, Bronx County Special Term, Part I, to annul the order of 
the Commission. The Commission filed a cross motion for enforcement of its order. The 
Court found that the Beach Club was, in fact a “place of public accommodation” within the 
term of the statute and denied the motion of the petitioner. 


FRANK, Justice. 


From the oral argument, it appears that this 
is the first cause under the Executive Law of 
the state involving discrimination in places of 
public accommodation to be brought into the 
courts of this state. (For convenience, Castle 
Hill Beach Club, Inc., the respondent before 
the commission, will be referred to as the “pe- 
titioner”. Reference to findings will be desig- 
nated by the letter “F” and references to the 
record by the letter “T”.) 

Two applications are under consideration, 
one by the petitioner, moving to review and 
annul an order of the “State Commission Against 
Discrimination,” the other by the commission, 
seeking to enforce its order dated December 
28, 1954. 

The petition of the Castle Hill Beach Club, 
Inc., submitted in support of its prayer for relief 
alleges in substance: (1) That it was deprived 
of a fair hearing; (2) that the evidence was 
insufficient to sustain the charge and to support 
the findings made; (3) that it is a “place of 


296, supra) that: 
“e ° ° 


“9. It shall be an unlawful discriminatory practice 
for any person, being the owner, lessee, proprietor, 
manager, superintendent, agent or employee of any 
place of public accommodation, resort or amuse- 
ment, because of the race, creed, color or national 
origin of any person, directly or indirectly, to re- 
fuse, withhold from or deny to such person any 
of the accommodations, advantages, facilities or 
privileges thereof, or, directly or indirectly, to 
publish, circulate, issue, display, post or mail any 
written or printed communication, notice or ad- 
vertisement, to the effect that any of the accommo- 
mations, advantages, facilities and privileges of 
any such place shall be refused, withheld from or 
denied to any person on account of race, creed, 
color or national origin, or that the patronage or 
custom thereat of any person belonging to or pur- 
porting to be of any particular race, creed, color 
or national origin is unwelcome, objectionable or 
not acceptable, desired or solicited. Nothing here- 
in contained shall be construed to bar any re- 
ligious or denominational institution or organiza- 
tion, or any organization operated for charitable 
or educational purposes, which is operated, super- 
vised or contotied by or in connection with a 
religious organization, from limiting admission to 
or giving preference to persons of the same religion 
or denomination or from making such selection as 
is calculated by such organization to promote the 
religious principles for which it is established or 
maintained.” 


Sec. 297 provides for the procedure to be fol- 
lowed in alleged discriminatory practice cases. 


accommodation which is in its nature distinctly 
private” (sec. 292, subdiv. 9, Executive Law) 
and therefore not subject to a commission order; 
(4) that as a membership corporation it is not 
under the jurisdiction of and is immune from 
regulation by the commission. 

The proceeding before the commission was 
initiated upon a complaint made by Mrs. An- 
netta Brown, a Negro lady, who charged that 
on Tuesday, March 31, 1953, when applying 
for a season locker at the premises operated 
by the petitioner, she was told that none was 
available, whereas a white lady making the 
same request at the same time was accepted 
and assigned a bathhouse. 

Mrs. Brown's complaint was processed in 
accordance with the provisions of the Execu- 
tive Law (sec. 297) and the regulations adopted 
by the commission. Commissioner Caroline K 
Simon was designated to make the investiga- 
tion. Upon her finding that probable cause 
existed, efforts were made by “conference, con- 
ciliation and persuasion” to eliminate the al- 
leged objectionable procedure. These failed. 

Thereafter and beginning on December 14, 
1958, hearings were held on eight separate days 
before Commissioners Arbury, Carter and Pinto, 
sitting in banc. All parties appeared by counsel 
and full opportunity to present evidence and 
cross-examine witnesses was extended. Although 
the commission is not bound by the “strict rules 
of evidence prevailing in courts of law or equity” 
(sec. 297, Exec. Law), adherence to such rules 
was substantially observed. Proof not clearly 
admissible under the rules of evidence as ap- 
plied in our courts was excluded. 

[Commission Findings] 

After due consideration, a decision was ren- 
dered. Two commissioners (Arbury, Carter) 
found that the petitioner was guilty of unlawful 
discriminatory practices in a place of public 
accommodation. One commissioner (Pinto) 
dissented. 

A “cease and desist” order was issued, in 
which the petitioner was directed to comply 
with detailed provisions for the operation of its 
premises. Objection is made to the order in 
toto. 

At the outset, it must be noted that the record 
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overwhelmingly establishes that Mrs. Brown 
was excluded from the premises in question 
because of her color. The findings in that regard 
(F.148, 145, 144) are supported not only by 
her testimony and that of the commission in- 
vestigator, but by admissions made by the 
officers and representatives of the petitioner 
(T. pp. 134-6, 444, 460, 787, 790). It is signifi- 
cant, too, that no Negro has ever been permitted 
to use the facilities of this place in all the years 
of its existence. No corporate bylaw or resolu- 
tion specifically provides for the exclusion of 
Negroes. However, the course of conduct of 
the officers, directors, and permanent members 
through the several years of the petitioner's 
existence, justifies the commission’s conclusion 
that the practice of excluding persons because 
of color was the act of the petitioner. The cor- 
poration cannot disavow a course of conduct or 
responsibility for it because it was not author- 
ized by formal resolution. In re Internat. Work- 
ers Order, Inc., 106 S. 2d, 953, 975; aff'd. 280 
App. Div., 517; 805 N.Y., 258; People v. Hudson 
Valley Const: Co., 217 N.Y., 172; Movietime, 
Inc., v. N.Y. Tel. Co., 227 App. Div., 1057.) 

It should be noted that the dissent of Com- 
missioner Pinto was based, not upon a lack of 
proof with respect, to the charge that Mrs. 
Brown was excluded from the premises because 
of her color, but solely upon the ground that 
the record fails to establish that the premises 
were being operated as “a place of public ac- 
commodation.” 

Preliminarily it was urged by the petitioner 
that, unlike the established law in article 78 
proceedings concerning other quasi-judicial ad- 
ministrative agencies, this court may substitute 
its own findings for those of the commission, 
should it reach a different conclusion based upon 
the record. The petitioner is in error in that 
regard. The Court of Appeals (Matter of Hol- 
land v. Edwards, 307 N.Y., 38, at p. 44), in a 
review of a proceeding before the State Com- 
mission Against Discrimination, held that: 

“Judicial review of findings made by an 
administrative agency such as this Commis- 
sion is, of course, limited to the question 
whether findings are upon the entire record, 
supported by evidence ‘so substantial that 
from it an inference of the existence of the 
fact found may be drawn reasonably’. Stork 

Restaurant v. Boland, 282 N.Y., 256, 273; 

see, also, McCormack v. National City 

Bank, 308 N.Y. 5, 9; Matter of Humphrey 

v. State Ins. Fund, 298 N.Y. 327, 332.” 


Since the court holds that a full and fair 
hearing was accorded the petitioner and that 
the fact of its discriminatory practice was fully 
established, only two questions remain: First, 
are the premises occupied by the petitioner a 
place of public accommodation; second, does 
the fact that petitioner was organized as a 
membership corporation except it from the pro- 
visions of the Civil Rights and Executive Laws? 
[Organization of Club] 

The premises in question are 16 acres in. size. 
There are 3,780 bathhouses, 2 swimming pools 
each 200 feet long and 75 feet wide, and a 
children’s swimming pool one acre in area. 
There are 82 one-wall handball courts, 4 four- 
wall handball courts, and a basketball court; 
all of these have stands for spectators. In addi- 
tion, 10 wall tennis courts, 6 softball courts and 
12 ping-pong tables are provided. A section is 
set aside for beach chairs. A covered picnic 
area with tables, a large grass-covered lounge 
space, and a number of sand lots for use by 
children are included. The premises are 
equipped with hot and cold showers, and a 
first aid station with at least one nurse in at 
tendance. The cafeteria accommodates 300 
people. There are 2 soda fountains and a bar 
40 feet long where beer and soft drinks are 
dispensed. Two parking lots are operated in 
conjunction with the premises. 

The petitioner does not dispute that 13,000 
holders of seasonal cards can be accommodated. 
It asserts that this total includes 5,500 children. 
Furthermore, 10,000 people are admitted an- 
nually as guests of the regular patrons. 

The foregoing description amply demon- 
strates that there are provided not one but many 
of the facilities included in the definition of “a 
place of public accommodation, resort or amuse- 
ment” (Civil Rights Law, sec. 40) against which 
the state commission is given the authority to 
take action in a proper case. 

The record discloses that from 1928 through 
1950, Castle Hill Estate, Inc., a stock company, 
owned the premises which it operated as a 
commercial enterprise and as a place of public 
accommodation, resort and amusement. Con- 
cededly, it was not at that time a place of 
accommodation in its nature strictly private. 

From 1928 through 1945, Sayers Brothers 
were the attorneys for the above-named corpora- 
tion. During the years 1945 through 1951, Wil- 
liam L. Sayers and members of his family owned 
all the stock of Castle Hill Estate, Inc., and 
were the controlling officers and directors of 
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the corporation. In 1951, Bronx-City Island 
Realty Corporation, a new stock corporation, 
was organized and the title to the property 
transferred to it by Castle Hill Estate, Inc., with 
the same group retaining ownership and con- 
trol (F.26). It was admitted, “they own every- 
thing—lock, stock and barrel.” (T.670). 
[Incorporation] 

On or about September 28, 1950, a certificate 
of incorporation (Ex.24) for a membership cor- 
poration (the petitioner) was prepared by the 
office of William L. Sayers and submitted to the 
Supreme Court for approval. About a month 
later, a lease (Ex.52) was executed by the Castle 
Hill Estate, Inc. (completely controlled by the 
Sayers family) as landlord, with petitioner as 
tenant. It provided for alternative methods of 
rental payments at the option of the landlord. 
Pursuant to its terms, the landlord received as 
rent the full amount of the petitioner’s receipts 
less operating expenses and taxes (F.29). The 
landlord had the right to approve all checks, 
drafts or other orders drawn on the funds of 
Castle Hill Beach Club, Inc., on deposit with any 
bank. To effectuate this, two of four authorized 
signatures were required. Of the four persons 
permitted to sign checks, three were officers 
and directors of the landlord corporation (F. 
$2). The fourth, the president of the petitioner, 
was an employee of the landlord when it op- 
erated the premises. The bank account of the 
membership corporation was opened with funds 
provided by the landlord from advance deposits 
for lockers paid to it when it was concededly 
operating the premises as a commercial enter- 
prise. The consent of the persons whose funds 
a so transferred was never obtained (F. 34, 
Although at least 7,500 adults are classified 
as memhers of Castle Hill Beach Club, Inc.. the 
bylaws (Ex.27), prepared in the office of Sayers 
Brothers, confine voting rights solely to perma- 
nent members, of whom there have been only 
six, consisting of the five incorporators and the 
man who managed the cafeteria. They have 
been in control from the time of incorporation 
to the initiation of the proceedings. 

John J. Hickey (T.659-662), a member of the 
bar associated with Sayers Brothers, and an 
incorporator and director, testified that he never 
saw the bylaws. No meeting was ever called 
to approve them or to elect directors. No vote 
was ever taken on management or financial 
policies. He never paid any dues and. no annual 
directors’ or treasurer's reports were ever fur- 


nished* him. Frank G. Wilson, another incor- 
porator and director, testified to the same effect 
(T. 589-594). From this proof, the commission 
had the right to conclude that the same situa- 
tion existed with respect to the other directors. 


[Members] 


None of the so-called seasonal members. have 
the right to vote and in fact do not; none have 
the right to receive notices of meetings and in 
fact none do (F. 43,44). They have never had 
a voice in selecting permanent members, direc- 
tors or officers of the petitioner (F.49; T.349). 
They never approved the bylaws (T.474). Their 
membership is automatically terminated at the 
end of the season (T.475). No financial or other 
reports were ever submitted. to them (T.367). 
All the incorporators, directors and permanent 
members, whose control of the petitioner was 
absolute, were either officers, directors or em- 
ployees of Castle Hill Estate, Inc., or employees 
or associates of Sayers Brothers. 

That the same persons continued to operate 
the premises in the same manner, after the 
petitioner membership corporation was created, 
is amply supported by the record. Until 1958, 
there was no application for a change in the 
type of commercial liquor license (Exs. 40 to 
49, inclusive) originally issued by the State 
Liquor Authority to the stock corporation, al- 
though it required a higher fee than a license 
for a private club which restricts the sale of malt 
beverages to members and their guests. The 
membership corporation continued to apply for 
and receive the same kind of bathing establish- 
ment license from the New York City Depart- 
ment of Licenses as had been issued previously 
to the stock corporation. No such license is 
required for a private club (art.27, chap.32, 
Administrative Code). Both before and after 
the organization of the membership corpora- 
tion, the premises were listed in the classified 
telephone directories under the heading, “Bath- 
ing Beach—Public,” and not under heading of 
“Clubs” (Ex. 6-16, inclusive). 

Most of the proof before the commission with 
respect to admission and membership taxes was 
excluded and will not therefore be considered. 
However, there is testimony (pp. 393 to 399) 
to indicate that an effort was made to gain 


‘approval for a change from the admission tax 


collected by the petitioner as a commercial 
amusement enterprise to a membership club 
tax. The latter, because of allowable exemp- 
tions, would have resulted in a substantial tax 
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saving. The attempt to make the change was 
not successful. 

The petitioner's president, Mr. Biersdorfer, 
received a salary of $9,000 per year. The other 
officers were paid $7,500 annually (T.380). The 
record is devoid of proof as to the manner or 
methods by which these salaries were arranged. 
Certainly, if this were a non-profit membership 
corporation operated for the benefit of its mem- 
bership, some corporate resolution or the min- 
utes of a directors’ meeting fixing or approving 
this compensation for these officers and direc- 
tors would have been made a part of the record. 
The absence of this proof justified the assump- 
tion of its nonexistence. 

Although the gross income of petitioner has 
averaged about $360,000 per year since its 
inception (T.879) and the payroll for officers 
and employees only about $75,000 (T.380-2), 
the petitioner has no profit balance. All of its 
funds remaining after the payment of taxes and 
personal services go to the landlord. 

In the face of .this evidence, the petitioner 
contends that it is a legitimate membership 
corporation. It asserts that the commission and 
the courts have neither the right nor the power 
to go behind the Supreme Court approval of its 
certificate, to ascertain whether the owners and 
operators of the premises conduct a commercial 
establishment and a place of public accommo- 
dation under the cloak of a membership cor- 
poration. 

At the time the petitioner's certificate was 
submitted to this court for approval, the incor- 
porators did not disclose that Negroes would be 
excluded from membership. Had that fact been 
made known, it is reasonable to assume that 
the application for approval would have been 
denied. The Supreme Court has held that “or- 
ganization for the purpose of perpetuating the 
division of the people into racial groups * * * 
should not be sanctioned” (Matter of the Appli- 
cation of Catalonian Nationalist Club of New 
York for approval of its certificate of incorpora- 
tion as a membership corporation, 112 Misc. 
207, 184 S.182; cf. In re General Von Steuben 
Bund, Inc., 287 S.527). Nor would there be 
approval if the membership corporation were 
being used as a “cloak of respectability” to con- 
ceal “racial intolerance” (In re German and 
Austrian Hungarian War Veterans Post No. 65 
of Glendale, Queens, Inc., 13 S. 2d, 207). 

Judge Fuld, writing for the Court of Appeals 
(Matter of Holland v. Edwards, supra, at p. 
45), observed: 


“One intent on violating the law against 
discrimination can not be expected to de- 
clare or announce his purpose. Far more 
likely is it that he will pursue his discrimi- 
natory: practices in ways that are devious, by 
methods subtle and elusive—for we deal 
with an area in which ‘subtleties of conduct 
* * ® play no small part’ (cf. Labor Board 
v. Express Pub. Co., 312 U.S. 426, 487)”. 
Although the precise question was not in- 

volved in Matter of Holland v. Edwards, we 
believe that the quotation justifies our conclu- 
sion that the commission has the power and 
the duty, as have the courts, to lift the corporate 
veil to ascertain the facts with respect to the 
bona fides of the petitioner. Equity frequently 
disregards corporate entities even when the 
subsidiaries are not mere instrumentalities of 
the parent (Rapid T. Subway Const. Co. v. City 
of N.Y., 259 N.Y., 472, 491; Berkey v. Third 
Avenue Ry., 244 N.Y., 84, 95; Blaustein v. Pan 
American Petroleum & Transport Co., 293 N.Y., 
281, 305). 

If the petitioner is correct, then the Civil 
Rights Law and the Executive Law creating the 
commission could be rendered completely in- 
effectual by any individual or group using the 
guise of a membership corporation. It would 
result in emasculation of the statutes involved 
and substitute for substance the fetish for form. 

In effect, the commission found that the real 
parties in interest employed the device of a 
membership corporation to “facilitate the exclu 
sion of negroes” (F. 109) and thus continue a 
discriminatory practice in one of the largest 
places of public accommodation of its kind in 
the City of New York. The record amply justi- 
fies the conclusion that the petitioner has never 
been a bona fide membership corporation. It 
has not functioned for the benefit of its mem- 
bers, whether 6 or 13,000 in number, but only 
to serve the interests and under the exclusive 
control of the landlord corporation and through 
it for the financial advantage of its stockholders. 

The overt and even blatant discriminatory 
practices of the past have succumbed, in recent 
years, to the condemnation of an aroused and 
enlightened public and to the enactment of 
remedial legislation. However, those determined 
to continue such intolerant and _ intolerable 
purposes have attempted to evade the charge 
of discrimination by changing their methods 
of operation. The variety of stratagems em- 
ployed seems infinite, and the ruses and dodges 
are limited only by the extent of the practi- 
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tioners’ ingenuity. 

No one can reasonably believe that deep- 
rooted prejudices can be legislated into oblivion 
or that they are susceptible of cure by law 
alone, but there can be no doubt that effective 
legal procedures coupled with educational pro- 
cesses will narrow the areas where bigoted prac- 
tices exist and bring the higher concepts of de- 


mocracy nearer to fulfillment. 

The court determines that all the findings of 
the commission are supported by substantial 
proof. 

The motion of Castle Hill Beach Club, Inc., 
is denied. The cross-petition of the New York 
State Commission against discrimination is 
granted. Settle order. 





EMPLOYMENT 


Labor Unions—Federal Statutes 


James DAVIS et al. v. BROTHERHOOD OF RAILWAY CARMEN OF AMERICA, LOCAL 783, 


et al. 


Court of Civil Appeals of Texas, October 21, 1954, 272 S.W.2d 147. 


SUMMARY: Negro employees of The Southern Pacific Line in Texas, for whom a segregated 
local had been established, brought a class action seeking to enjoin the “all-white” local 
union from denying Negroes admission. From an adverse judgment in a Texas District 
Court, the plaintiffs appealed. The Texas Court of Civil Appeals at Galveston affirmed in an 





opinion by HAMBLEN, Chief Justice. It stated in part: 


© ° 2 


The courts have consistently required ag- 
grieved parties of unincorporated societies, such 
as those here involved, to exhaust remedies 
available to them by the machinery set up for 
that purpose within such societies. Fraser v. 
Buck, Tex.Civ.App., 234 S.W. 679; Sawtell v. 
Feser, Tex.Civ.App., 235 S.W. 960. 

Aside, however, from that well-established rule 
of law, which in itself supports the judgment 
appealed from, the appellants before this Court 
have failed completely to prove any discrimina- 
tory act committed by appellees in which they 
have any justifiable interest. On the contrary, 
their complaints are expressed in generalities 
and abstractions, which, when reduced to their 
essence, amount to an assertion that the existence 
of two local unions, one with membership lim- 
ited to Negroes, and the other with membership 
limited to members of the white race, though 
they be in all respects equal, constitute discrim- 
ination, and an infringement of some constitu- 
tional right guaranteed to appellants. In such 


respect the case differs in no respect from that 
of Hainsworth v. Harris County Commissioners 
Court, Tex.Civ.App., 265 S.W.2d 217, recently 
decided by this Court, wherein the applicable 
rules of law are enunciated, and the authorities 
annotated. 

Indeed, the appellants, while not citing the 
cases by style, appear to rely upon the recent 
decision of the Supreme Court of the United 
States wherein it is held that the segregation 
of children by color in public schools was vio- 
lative of the United States Constitution. Brown 
v. Board of Education, etc., 347 U.S. 488, 74 
S.Ct. 686. But in those cases, the Supreme Court 
did not hold, as appellants seem to infer, that 
segregation as such is discriminatory, but rather 
based its holding upon the fact that the minds 
of immature children were necessarily affected 
by any color differentiation, and that therefore 
segregation in that instance is in fact discrimina- 
tory. No such considerations are discernible to 


this Court in the present case. 
e ® 2 
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EMPLOYMENT 
Labor Unions—Federal Statutes 


HOLT et al. v. OIL WORKERS INTERNATIONAL UNION et al. 
Texas District Court, Harris County, No. 480707, September 22, 1955. 


SUMMARY: Negro employees of Shell Oil Company and Shell Chemical Corporation plants 
in Harris County, Texas, brought a class action against a local union and the parent union, 
alleging racial discrimination in the collective bargaining agreements obtained by the union 
as certified bargaining agent in those plants. Prior to a hearing on the merits, representatives 
of the union and the companies, with a representative of the President’s Committee on 
Government Contracts (Executive Order Nos. 10479 and 10557) arrived at an amendment 
to the collective bargaining agreement which removed the alleged racial discrimination to the 
satisfaction of the plaintiffs. The suit was dismissed with prejudice, the Court having re- 
viewed and approved the settlement memorandum. 





EMPLOYMENT 

Labor Unions—Federal Statutes 

WILLIAMS et al. v. CENTRAL OF GEORGIA RY. CO., et al. 

United States District Court, Middle District, Georgia, August 4, 1954, 124 F.Supp. 164. 


SUMMARY: Plaintiffs, white employees of the defendant railway, brought an action in the 
United States District Court against the railway and the Brotherhood of Locomotive Firemen 
and Enginemen, as bargaining agent for the class represented by plaintiffs, to enjoin the rail- 
way and union from carrying out the provisions of a contract. Plaintiffs alleged that contract 
provisions resulted in discrimination against white firemen and loss of their seniority rights 
solely because of their race. The contract provided for placing certain Negro firemen in a 
non-promotable status and therefore not subject to examination for promotion, while the 
white firemen remained so subject. Without reaching the merits of the case, the Court held 
on motion to dismiss, that it had jurisdiction of the case because of the constitutional question 
of racial discrimination raised and that the dispute was not within the exclusive primary 
jurisdiction of the National Railroad Adjustment Board. 





EMPLOYMENT 
Labor Unions—Federal Statutes 


John SYRES et al. v. OIL WORKERS INTERNATIONAL UNION, LOCAL NO. 23, et al. 
United States Court of Appeals, Fifth Circuit, June 21, 1955, 223 F.2d 739. 


SUMMARY: Members of a labor union, composed solely of Negroes, sued an “all-white” 
union to enjoin as discriminatory the enforcement of certain collective bargaining provi- 
sions in a contract, and for a declaratory judgment that such provisions are void. The white 
union, certified under the National Labor Relations Act, had negotiated the contract, both 
for itself and for the members of the Negro union (also certified), which established two 
lines of seniority based on race. The Court of Appeals, Fifth Circuit, held that the United 
States District Court did not have jurisdiction over the subject matter, for lack of diversity of 
citizenship between the litigants, there being, in that Court’s opinion, no statute to construe 
but rather a private contract. (On certiorari, the United States Supreme Court reversed the 
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Court of Appeals and remanded for further proceedings. See the SUPREME COURT sec- 


tion. ) 


Before RIVES, Circuit Judge, and DAWKINS and DEVANE, District Judges. 


DAWKINS, District Judge 

Syres and Warrick, as representatives of all 
individuals similarly situated, and Local No. 
254 of the Oil Workers International Union 
brought this action in the district court for an 
injunction to prevent the enforcement of a 
bargaining agreement with the employer, for 
declaratory judgment that the agreement is void 
and for damages. The defendants were Local 
No. 23 of the Oil Workers Union, Gulf Oil 
Corporation (called Gulf) and certain individ- 
uals as class representatives. The trial. court 
dismissed for lack of jurisdiction. 

[Allegations] 

Appellants alleged that Local No. 254 is 
composed of Negro employees of Gulf and Local 
No. 23 of white employees. Pursuant to an 
agreement between the two locals, and after an 
election, they were both certified as the joint 
bargaining representatives of Gulf’s employees 
and entered into contracts with Gulf. Subse- 
quently the two locals decided to “amalgamate” 
and be represented by one bargaining commit- 
tee, as to which complainants allege it was 
agreed there should be only “one line” for seni- 
ority. The committee was chosen by majority 
vote, and was composed entirely of white 
members of Local No. 23. Negotiations with 
Gulf resulted in a contract providing for two 
lines of seniority, and the effect, according to 
complainants, was to freeze the Negro em- 
ployees in their jobs and prevent their bidding 
on higher classifications. They further alleged 
that this discrimination was based solely on 
race, and invoked jurisdiction under 28 U.S.C. 
§ 1331, contending that it was a suit in equity 
involving an interpretation of the Constitution 
and laws of the United States, namely, the Fifth 
Amendment and the National Labor Relations 
Act, 29 U.S.C.A. § 151 et seq. They of course 
alleged the jurisdictional amount of more than 
$3,000. 

The union defendants moved to dismiss for 
lack of jurisdiction and for failure to state a 
claim. Gulf moved to dismiss for the reason that 
the amount did not exceed $3,000, the contro- 
versy did not arise under the Constitution or 
laws of the United States, the matter was one 
exclusively for the National Labor Relations 
Board, and the complainants had not exhausted 
the remedies provided by the constitution and 





by-laws of the union. Judge Sheehy dismissed 
for the reason that the “cause of action, if any, 
* * © does not arise under the Constitution, 
laws or treaties of the United States, within the 
purview or meaning of” 28 U.S.C. § 1881. 

Appellants cite Steele v. Louisville & N. R. 
Co., 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 178; 
Tunstall v. Brotherhood of Locomotive Fire- 
men and Enginemen, $23 U.S. 210, 65 S.Ct. 
235, 89 L.Ed. 187, and Brotherhood of R. R. 
Trainmen v. Howard, 343 U.S. 768, 72 S.Ct. 
1022, 96 L.Ed. 1288, which arose under the 
National Railway Labor Act; 45 U.S.C.A. 8 
151 et seq. There it was held that said Act, 
having created a statutory bargaining agent 
for all railroad workers, imposed an implied 
duty to represent all workers fairly and without 
discrimination based upon race. Appellants cite 
Ford Motor Co. v. Huffman, 345 U.S. 330, 73 
S.Ct. 681, 97 L.Ed. 1048, in support of their 
contention that the Taft-Hartley Act, 29 USS. 
C.A. § 151 et seq., also makes the chosen union 
the exclusive statutory bargaining agent. Based 
upon these authorities, they argue that the union 
(amalgamated) must represent all members 
of the craft without discrimination as to color, 
and having failed to do so, the result is the 
same as was held under the Railway Labor Act. 
They further argue that the right claimed is a 
private one over which the N.L.R.B. has no 
jurisdiction, since that agency deals only with 
public rights, for which reason they contend 
they have no administrative remedy. 

Gulf argues that even if the claimed right 
does arise under the Taft-Hartley Act, it im- 
poses no duty upon the employer to bargain 
for one group of employees in an agreement 
solely between two groups of the union. Fur- 
ther, it contends that the Fifth and Fourteenth 
Amendments apply only to official acts of the 
State and Federal Governments and the Taft- 
Hartley Act does not accord the right here 
claimed. It relies strongly upon Williams v. 
Yellow Cab Co., 3 Cir., 200 F.2d 302, which 
distinguishes the “railroad brotherhood” cases 
from those arising under the Taft-Hartley Act 
and refused to apply them. It further argues 
that at best the facts alleged amount to nothing 
more than an unfair labor practice of which the 
N.L.R.B. has exclusive jurisdiction, citing Carter 
Manufacturing Co., 59 N.L.R.B. 804, General 
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Motors Corp., 62 N.L.R.B. 427, and Hughes 
Tool Co., 104 N.L.R.B. 318. It finally contends 
that there is no allegation that appellants have 
exhausted remedies under the union's constitu- 
tion and by-laws, or that none exists. 

The union appellees (No. 23) refrain from 
contending that the Taft-Hartley Act does not 
confer rights of this character under any cir- 
cumstances but content themselves with saying, 
in this particular case, the issue is between one 
element of the amalgamated union against the 
joint bargaining agent duly certified and that 
the dispute concerns merely the private matter 
of seniority, not covered by the Taft-Hartley 
Act, and hence does not arise under Federal 
laws. 

The International Union seeks to appear as 
amicus curiae, and its brief sides with the ap- 
pellants. It joins appellants in arguing that a 
bargaining agent derives its authority from the 
statute, rather than from the consent of its 
members and has the same legal duty to refrain 
from racial discrimination as was held under 
the Railway Labor Act. In any event, it con- 
tends that whether or not the appellants were 
all members of the union was a fact issue which 
could not be decided without a hearing on the 
merits. 

In Williams v. Yellow Cab Co., supra [200 
F.2d 304], the Third Circuit Court of Appeals, 
one of whose members was Judge Hastie, had 
occasion to consider substantially the same 
questions as presented in the: present case, and 
unanimously sustained a ruling that there was 
no jurisdiction. The Supreme Court denied 
certiorari. Dargan v. Yellow Cab Co., 346 U.S. 
840, 74 S.Ct. 52, 98 L.Ed. 361. Judge Maris 
reviewed and distinguished the cases relied 
upon here. We feel little need be added to 
what was said: 


“The appellant relies primarily upon the 
cases of Steele v. Louisville & N. R. Co., 
1944, 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 
173, and Tunstall v. Brotherhood [of Loco- 
motive Firemen and Enginemen], 1944, 
323 U.S. 210, 65 S.Ct. 235, 89 L.Ed. 187, 
to sustain his proposition. In these cases the 
Supreme Court held that the Brotherhood 
of Locomotive Firemen and Enginemen, 
when exercising the power granted by the 
Railway Labor Act to act as the statutory 
representatives of the craft of firemen, com- 
posed of white members of the Brother- 
hood and Negro non-members, was under 
a duty imposed by the act to protect equally 


the interests of all the members of the 
craft in behalf of whom it acted. The court 
said that the power conferred on the 
Brotherhood by the act must be exercised 
fairly and without discrimination between 
its own member employees and those em- 
ployees who were not its members. This 
rule does not preclude the statutory rep- 
resentative of a craft from making contracts 
the terms of which vary in their application 
to individual employees by reason of differ- 
ences in seniority, competence, type of work 
done, or other relevant factors, but the 
court pointed out that discrimination based 
on race alone is irrelevant, invidious and 
unauthorized. 


* ad 2 2 * ° = 2 


“It does not follow, however, that the 
National Labor Relations Act imposed such 
a duty upon the Union in this case. For 
even if we assume that the Cab Company 
was engaged in interstate commerce, the 
act contains no general prohibition of dis- 
criminatory practices by unions engaged in 
collective bargaining with employers. * * ° 

“In considering this question we must 
bear in mind that the plaintiffs were all 
members of the Union. This is the distin- 
guishing factor which makes the rule of the 
Steele case inapplicable to the facts of this 
case. 

2 2° o . 2 ® & 2 


“The right of a labor union to engage in 
collective bargaining on behalf of its mem- 
bers is a right which was not conferred by 
the National Labor Relations Act but was 
recognized long prior thereto. In exercis- 
ing its powers to bargain collectively for 
its members as in all its other activities on 
their behalf a labor union acts, through its 
authorized officers, as agent of the entire 
membership within the authority conferred 
by its constitution and bylaws. In exercis- 
ing these bargaining powers the labor union 
has the corresponding duty of an agent to 
represent all its members fairly, in good 
faith and without discrimination. This duty, 
however, being one imposed by the law of 
the state in which the Union operates, can- 
not be made the basis for invoking federal 
jurisdiction under Section 1831, even 
though it might well form the basis for 
action in the state courts. As we have said, 
the plaintiffs here were all members of the 
Union. We are compelled to conclude that 
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the authority of the Union to act for them 

in collective bargaining was derived from 

their consent as evidenced by their mem- 
bership and not from Section 9(a) of the 

National Labor Relations Act. 

¢ * * * ° ad e Sd 

“When we turn to the National Labor 

Relations Act we find no such detailed 
regulation of collective bargaining. For the 
act was directed primarily to the preven- 
tion of unfair labor practices in order to 
open the way for free collective bargaining 
rather than to the regulation of the course 
of such bargaining and the settlement of 
disputes.” (Emphasis supplied. ) 

In the Steele case, supra, the Supreme Court 
emphasized that the Railway Labor Act re- 
quired the union to represent all employees in 
the craft, whether members or not, which gave 
non-members (in that instance Negroes) the 
right to invoke its provisions." 

In the Howard case, supra [343 U.S. 768, 
72 S.Ct. 1025], petitioner was a member of a 
colored union but the contract was made be- 
tween the railroad company and the white union 
in which the colored union and its members had 
no part. It was found that the provisions of 
the contract amounted to a patent effort to 
eliminate the colored porters who over the 
years had also performed the services of brake- 
men along with white employees of the craft 
who were represented by the Brotherhood. 
Here again, and for the same reason, the bar- 
gaining agent was bound to represent all who 
worked in the craft, and could not discriminate, 
thus giving the jurisdiction to enforce the Rail- 
way Labor Act, including the issuance of an 
injunction under 29 U.S.C.A. § 101 et seq. It 
was specifically held that what the white union 
had done was a “breach of statutory duty.” 
[Seniority] 

In the present case all employees were mem- 
bers of the “amalgamated” union by their own 
voluntary consent, and their complaint is not 


that they were not represented, but that the 


1. “But we think that Congess, in enacting the Rail- 
way Labor Act and authorizing a r union, 
chosen by a majority of a craft, to represent the 
craft, did not intend to confer meen power upon 
the union to sacrifice, for the benefit of its mem- 
bers, rights of the minority of the craft, without 
imposing on it any duty to protect the minority. 
Since petitioner and the other Negro members of 
the craft are not members of the Brotherhood or 
eligible for membership, the authority to act for 
them is derived not from their action or consent 
but wholly from the command of the: Act.” 323 
U.S. 199, 65 S.Ct. 230. (Emphasis supplied. ) 


committee selected for the purpose of making 
the contract had violated the provisions of an 
agreement that there should be but one line 
for promotion, and instead contracted with Gulf 
for two lines, composed of the white and colored 
members respectively. In this situation, the 
alleged wrongdoing arose from a breach of 
that contract, which, if proven, would require 
a reformation or cancellation to comply with 
the understanding alleged through establishment 
of a single line of seniority for promotion. It 
does not require an interpretation of the Na- 
tional Labor Relations Act or any other federal 
law, and hence all parties on either side must 
be citizens of different states. There is no alle- 
gations of such diverse citizenship. In so far as 
this record shows, they are all citizens of Texas 
and their cause of action, if any, can be brought 
in the state court. 

It may be noted, however, that seniority 
depends upon many things other than member- 
ship in a union or the race of the employee, 
in which the employer necessarily has a voice, 
and in a trial in the proper court all factors 
pertinent thereto can be fully developed and 
considered. 

Ford Motor Co. v. Huffman, supra, involved 
the construction of federal statutes other than 
the National Labor Relations Act, including the 
Selective Training and Service Act of 1940, and 
amendments thereto. That case disposed ot 
two suits brought in the trial court by employees 
against Ford and the Union as class suits, in 
which it was alleged that the complainants’ 
position and that of each member of their class 
were lowered on the seniority roster because 
of certain provisions in collective bargaining 
agreements between Ford and the Union and 
that those provisions violated their rights and 
those of each member of their class under the 
Selective Training and Service Act of 1940. 
They contended also that the union’s acceptance 
of these provisions exceeded its authority under 
the National Labor Relations Act. They asked 
that the provisions be declared invalid insofar 
as they prejudiced the seniority rights of mem- 
bers of their class and that appropriate injunc- 
tive relief be granted, just as here, against the 
defendants. Among other things the Supreme 
Court, with respect to seniority, said: 

“Any authority to negotiate derives its 
principal strength from a delegation to the 
negotiators of a discretion to make such 
concessions and accept such advantages as, 
in the light of all relevant considerations, 
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they believe will best serve the interests of 
the parties represented. A major responsi- 
bility of negotiators is to weigh the relative 
advantages and disadvantages of differing 
proposals, A bargaining representative, 
under the National Labor Relations Act, as 
amended, often is a labor organization but 
it is not essential that it be such. The em- 
ployees represented often are members of 
the labor organization which represents 
them at the bargaining table, but it is not 
essential that they be such. The bargaining 
representative, whoever it may be, is re- 
sponsible to, and owes complete loyalty to, 
the interests of all whom it represents. In 
the instant controversy, International repre- 
sented with certain exceptions not material 
here, all employees at the Louisville works, 
including both the veterans with, and those 
without, prior employment by Ford, as 
well as the employees having no military 
service. Inevitably differences arise in the 
manner and degree to which the terms of 
any negotiated agreement affect individual 
employees and classes of employees. The 
mere existence of such differences does not 
make them invalid. The complete satisfac- 
tion of all who are represented is hardly to 
be expected. A wide range of reasonable- 
ness must be allowed a statutory bargain- 
ing representative in serving the unit it 
represents, subject always to complete good 
faith and honesty of purpose in the exercise 
of its discretion. 


“Compromises on a temporary basis, with 
a view to long range advantages, are nat- 
ural incidents of negotiation. Differences 
in wages, hours and conditions of employ- 
ment reflect countless variables. Seniority 
rules governing promotions, transfers, lay- 
offs and similar matters may, in the first 
instance, revolve around length of compe- 
tent service. Variations acceptable in the 
discretion of bargaining representatives, 
however, may well include differences based 
upon such matters as the unit within which 
seniority is to be computed, the privileges 
to which it shall relate, the nature of the 
work, the time at which it is done, the fit- 
ness, ability or age of the employees, their 
family responsibilities, injuries received in 
course of service, and time or labor devoted 
to public service, whether civil or military, 
voluntary or involuntary. See e. g., Hartley 
v. Brotherhood of [Ry. & S. S.] Clerks, ete., 
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2883 Mich. 201, 277 N.W. 885; and see also, 

Williamson & Harris, Trends in Collective 

Bargaining (1945), 100-103.” 345 U.S. 337, 

73 S.Ct. 686. (Emphasis supplied. ) 

In that case no question of jurisdiction arose 
for the simple reason it required an interpre- 
tation of the Selective Service Act and its 
amendments. The District Court had found 
the bargaining agreement fair and denied the 
injunction. This was reversed by the Court of 
Appeals for the Sixth Circuit, 195 F.2d 170, 
and in turn, the latter decision was reversed by 
the Supreme Court, 345 U.S. 330, 73 S.Ct. 681, 
97 L.Ed. 1048 and the judgment of the District 
Court affirmed. 

The present case does not require construc- 
tion of a federal statute, but involves simply an 
issue of whether the defendants have violated a 
private contract voluntarily made between the 
two groups of employees. Even if the provision 
appellants deem objectionable be eliminated. 
there would still remain the issues of seniority 
and qualifications for promotion, the latter one 
as to which the employer must be heard. 

Affirmed. 


[Dissenting Opinion] 


RIVES, Circuit Judge (dissenting ). 
On its face, the provision in the collective 
bargaining contract of April 17, 1954 to which 
appellants object! does not appear to be dis- 
criminatory. There can be no valid objection 
to terms of a contract governing promotions in 
employment which vary in their applications to 
individual employees by reason of competence, 
type of work, or other relevant factors,? among 
which ordinarily would be included the unit 
within which seniority is computed.® 
A contract innocent on its face may, however, 
be entered into with an ulterior motive and 
for a wrongful purpose. The complaint alleges 
that presently only negro employees comprise 
the Labor Division and only persons of the 
white race compose the Operating-Mechanical 
Division of the employer, and further that 
“many of the jobs in the Operating-Mechanical 
Division are more remunerative than the jobs in 
“1. “Sec. (10) Promotional charts shall be established 
for all lines of promotion in each department. 
motions, demotions, lay-offs, pissing, and other , 2 
pheations of seniority shall be made separately by 
division-i, e., Labor Division and Operating-Me- 
chanical Division— * * *”. 

2. Steele v. Louisville & N. R. Co., 323 U.S. 192, 65 
S.Ct. 226, 89 L.Ed. 178; Williams v. Yellow Cab 
Co., 3 Cir., 200 F.2d 302. 


8. See Ford Motor Co. v. Huffman, 345 U.S. 337, 73 
S.Ct. 681, 97 L.Ed. 1048. 
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the Labor Division and are for other reasons 
desirable.” The coniplaint also alleges that the 
quoted provision of this contract (footnote 1, 
supra) was the result of a conspiracy on the 
part of the defendants “to deprive plaintiffs of 
valuable employment rights aforesaid solely on 
account of race and/or color.” 

Even those averments, however, do not make 
a case within the jurisdiction of the federal 
courts unless the law either enters into the 
making of the contract or provides sanctions 
for its observance, for there is at this time no 
federal law preventing parties by private agree- 
ment from discriminating solely on account of 
race or color. If, on the other hand, the contract 
is the product not merely of private agreement, 
but also of the provisions of the law,‘ or if the 
law is called on for the enforcement of the 
contract,®> or, it seems to me to follow as a 
necessary consequence, if the law provides auto- 
matic sanctions for the observance of the con- 
tract, then there can be no discrimination based 
on race or color. All men are entitled to the 
equal protection of the law and, except as 
punishment for wrongdoing, the law will not 
lend its aid to keep any man down, or to prevent 
his advancement or promotion. 

[Seniority Under Present Contract] 
It seems clear to me that the law both en- 
tered into the making of this collective bargain- 
ing contract and also provides automatic sanc- 
tions for its observance. The bargaining unit 
was determined by the National Labor Rela- 
tions Board pursuant to the provisions of the 
law. Thereafter, acting further under the 
provisions of the National Labor Relations Act? 
the members of the unit elected a bargaining 
representative and the Board certified both the 
negro Local No. 254 and the white Local No. 
23 to act jointly as the exclusive bargaining 
agent. The majority of the employees belonged 
to the white Local No. 23, and prior to January 
5, 1954 contracts were negotiated through a 
workmen’s committee, composed of eight per- 
sons from the white Local No. 23 and four 
persons from the negro Local No. 254. A plan 
was then agreed upon by which workmen’s 
committee nominations would be made at a joint 
4. See Steele v. Louisville & N. R. Co., supra; Tunstall 
v. Brotherhood of Locomotive Firemen and En- 
ginemen, 823 U.S. 810, 65 S.Ct. 235, 89 L.Ed. 
187; Brotherhood of R. R. Trainmen oe: Howard, 
348 U.S. 768, 72 S.Ct, 1022, 96 L.Ed. 1 

5. Shelley v. Kraemer, 334 US. 1, 8 et seq., “ S.Ct. 
836, 92 L.Ed. 1161. 


29 U.S.C.A. § 159(b). 
29 US.C.A. § 159(c). 
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meeting ot both locals, but with the assurance 
to the negro Local No. 254 and its members 
that in negotiating contracts the workmen’s 
committee would in no manner discriminate 
nor permit any contract to be negotiated which 
would be discriminatory because of race or 
color. Up to that time, collective bargaining 
agreements with the employer had contained 
“one line” non-discriminatory seniority provi- 
sions. There is no explanation of just how those 
provisions had operated to the result that only 
negro employees comprised the Labor Division 
and only persons of the white race composed 
the Operating-Mechanical Division of the em- 
ployer. In any event, the workmen’s committee, 
which negotiated the contract of April 17, 1954, 
was composed of persons all of the white race 
who held membership in the white Local No. 
23. The determination of the bargaining unit, 
the election by the employees in the bargaining 
unit of their representative for purposes of col- 
lective bargaining, and the certification of that 
representative had all been pursuant to the 
provisions of the National Labor Relations Act. 
One efficient operating cause for the alleged 
discriminatory provision was the determination 
of the bargaining unit composed mostly of white 
persons and the certification of a bargaining 
representative also composed in the majority 
of persons of the white race. Those were the 
acts which made the alleged discriminatory 
provisions possible and those acts were accom- 
plished pursuant to the National Labor Relations 
Act. 29 U.S.C.A. § 158(a) (5) and § 158(b) 
(3) make it unlawful for either the employer 
or the union to refuse to bargain with and 
through the representative designated or se- 
lected for the purpose. The law, therefore, very 
clearly and definitely entered into the making 
of this collective bargaining contract. 

It is no answer to say that the plaintiffs are 
entitled to no relief because they were all mem- 
bers of one of the two locals composing the 
bargaining agent. I am not sure that would be 
the result of the holding in Williams v. Yellow 
Cab Co., 8 Cir., 200 F.2d 302, but, if it would, 
I must, with much deference, respectfully dis- 
agree with such holding. In the absence of stat- 
ute, membership in a local union would not of 
itself carry any requirement similar to the 
provision of the statute, 29 U.S.C.A. § 159(a), 
that, 

“Representatives designated or selected 
for the purposes of collective bargaining by 
the majority of the employees in a unit 
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appropriate for such purposes, shall be the 
exclusive representatives of all the em- 
ployees in such unit for the purposes of 
collective bargaining in respect to rates of 
pay, wages, hours of employment, or other 
conditions of employment”. (Emphasis 
supplied. ) 
Without the statutory provision, a person might 
be a member of a local labor union and still 
retain the right to speak for himself or to have 
others speak for him as to some of the condi- 
tions of his employment. The statute takes 
away any such right and constitutes the repre- 
sentative designated or selected for purposes 
of collective bargaining the exclusive repre- 
sentative of all the employees. A member of 
a local union who finds himself in the minority 
in the selection of such a representative, or in 
the selection of the workmen’s committee to 
act for such representative, is almost, if not 
quite, as powerless to protect himself as is a 
nonunion member. I can see no valid distinc- 
tion in the protection afforded by the law be- 
tween persons who are not members of any 
union and persons who are minority members 
of the locals composing the bargaining repre- 
sentative. Certainly, by his consent to union 
representation, a laborer does not forfeit his 
right to redress unconstitutionally discrimina- 
tory practices which he would have retained 
had he refrained from union membership. 

The law not only played an important part 
in the making of the collective bargaining con- 
tract, but it provides automatic sanctions for 
its enforcement. 29 U.S.C.A. § 158(d) reads in 
part: 
“That where there is in effect a collective 

bargaining contract covering employees in 

un industry affecting commerce * * * no 
party to such contract shall terminate or 
modify such contract, unless the party 
desiring such termination or modification 

* * © (4) continues in full force and effect, 

without resorting to strike or lockout, all 

the terms and conditions of the existing 

contract for a period of sixty days * * * 

or until the expiration date of such con- 

tract, whichever occurs later * * * 

“Any employee who engages in a strike 
within the 60-day period specified in this 
sub-section shal! lose his status as an em- 
ployee of the employer * * *.” 

In Local No. 8, United Packinghouse Workers 
v. National Labor Relations Board (Wilson & 


Co. v. N. L. R. B.), 8 Cir. 210 F.2d 325, it was 
held that striking employees lose their status 
as employees if they strike before the expiration 
date of the contract. If the averments of the 
complaint are true, the negro Local No. 254 
and its. members are constrained to accept racial 
discrimination because of the duties imposed 
under the National Labor Relations Act. 

There are no adequate remedies available 
to appellants under the National Labor Rela- 
tions Act or through the Board.’ The National 
Labor Relations Act gives the Board power to 
remedy specific “unfair labor practices” as de- 
fined in said Act. Nowhere is the Board given 
power to prevent discrimination because of race 
or color, except by very limited procedure which 
would afford no adequate remedy in this case. 

It is suggested that appellants could petition 
the Board for (1) a separate bargaining unit 
of their own, or (2) decertification of their 
bargaining representative. There is, however, 
no administrative means by which the negro 
members can secure adequate separate repre- 
sentation for the purposes of collective bargain- 
ing.® Decertification by the Board would afford 
no remedy at all. The alleged discriminatory 
contract would remain in full force after any 
such decertification. Further, there is no assur- 
ance that the majority of the employees in the 
unit, who are white persons, would select an- 
other representative who would bargain with- 
out discrimination. 

It seems to me that 29 U.S.C.A. § 159(a) 
impliedly, but clearly imposes a duty on a 
certified bargaining agent not to abuse the 
bargaining prerogative by resorting to uncon- 
stitutional discriminatory practices. Further, I 
think that the federal courts have jurisdiction 
to protect negroes from loss of promotional 
rights solely because of their race or color, under 
compulsion of a collective bargaining contract 
between their employer and their exclusive 
bargaining representative, which was executed 
pursuant to the duty to bargain under the 
National Labor Relations Act. I must, therefore, 
respectfully dissent. 

Rehearing Denied: RIVES, Circuit Judge, 
dissenting. 


8. See Steele v. Louisville & N. R. Co., supra; Brother- 

of R. R. Trainmen v. Howard, supra. 

9. See Steele v. Louisville & N. R. Co., supra. See 
also, Crescent Bed Co., 29 NLRB 34: Columbian 
Iron Works, 52 NLRB 370; Larus & Bros. Co., 54 
NLRB 1345; American Tobacco Co., 9 NLRB 579; 
and Georgia Power Co., 32 NLRB 692. 
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PROPERTY RESTRICTIONS 
Alien Land Laws—Montana 


The STATE of Montana v. Dan M. OAKLAND, as County Treasurer of Valley County, et al. 
Supreme Court of Montana, August 18, 1955, 287 P.2d 39. 


SUMMARY: The State of Montana brought an action in a state district court for a declara- 
tory judgment that certain real property which had been owned by a Japanese national and 
which had been devised by him to his son, also a Japanese national, upon his death in 1931, 
had escheated to the state under the provisions of the state Alien Land Law. The county 
treasurer, claiming back taxes on the property, and the executor of the estate defended. 
The lower state court held that the Alien Land Law of Montana was unconstitutional under 
both the United States and the Montana Constitutions. On appeal to the Supreme Court of 
Montana, the judgment was affirmed. A part of the Court’s opinion, by DUNCAN, D. J., 


follows: 


2 2 2 


The only remaining question then to be de- 
cided is that upon which the action was tried 
in the lower court and upon which it was 
decided, that is, the constitutionality of the 
Alien Land Law itself, and this court now finds 
the Alien Land Law, comprising sections 67— 
1001 to 67-1008, inclusive, Revised Codes of 
1947, unconstitutional and void as being in 
contravention of the equal protection clause of 
the Fourteenth Amendment to the Constitution 
of the United States for the reasons given, and 
which we find no necessity to repeat or extend, 
by the Supreme Courts of the State of California 
and of the State of Oregon in their very learned 
and extensive opinions wherein they found their 


of Montana, invalid as infringements upon the 
equal protection clause of the Fourteenth 
Amendment. Sei Fujii v. State, 88 Cal.2d 718, 
242 P.2d 617, 645; Kenji Namba v. McCourt, 
185 Ore. 579, 204 P.2d 569. Reference is also 
had to the reasons given by Mr. Justice Black, 
with whom Mr. Justice Douglas agrees, and by 
Mr. Justice Murphy, with whom Mr. Justice 
Rutledge concurs, in their special concurring 
opinions in Oyama v. State of California, 332 
U.S. 683, 68 S.Ct. 269, 92 L.Ed. 249. See also 
Haruye Masaoka v. People, 39 Cal.2d 8838, 245 
P.2d 1062, wherein the Supreme Court of Cali- 
fornia reaffirmed its decision in the Sei Fujii 
Case, supra. 





respective Alien Land Laws, similar to those The judgment is affirmed. 





PROPERTY RESTRICTIONS 
Restrictive Covenants—Utah 


GADDIS INVESTMENT COMPANY et al. v. Charles H. MORRISON. 
Supreme Court of Utah, December 21, 1954, 278 P.2d 284. 


SUMMARY: In an action in a state court the plaintiff sought to recover a real estate broker’s 
commission under a listing agreement giving the broker the exclusive right to sell. The 
seller listed his property with the broker and the broker procured a buyer, who deposited 
his earnest money with the broker and signed an offer to purchase. This offer was accepted 
and signed by seller. At this time an agent of the broker informed both parties to the con- 
tract that he could not participate in the transaction without the approval of the Salt Lake 
Real Estate Board, inasmuch as the prospective buyer was a Negro. The seller notified the 
broker of his intention to sell the property to the Negro family whether the Real Estate 
Board approved or not and the broker returned the earnest money to the buyer. From an 
adverse judgment in the lower court, the seller appealed to the Supreme Court of Utah. That 
Court in reversing the lower court on other grounds, in an opinion by McDONOUGH, Chief 
Justice, stated in part: 
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This case has unfortunately been rendered 
more difficult by an injection of the sensitive 
problem of race prejudice, but we agree with 
the trial court that the doctrine of Shelley v. 
Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161, 
and Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 
16, 62 L.Ed. 149, to the effect that the courts 
cannot participate in the abridgment of privi- 
leges guaranteed under the 14th amendment to 
the Constitution, although sound in principle, 
is not applicable here. The plaintiff is not seek- 
ing to use the courts to enforce a restrictive cov- 


enant nor attempting to gain the sanction of the 
courts for its particular method of doing busi- 
ness; rather, the real estate company is claiming 
its rights under a contract with the seller of 
property. Regardless of the reason for the 
broker’s conduct, the legal question remains the 
same,,i.e., did the broker abandon his contract 
or waive his right to a commission? The testi- 
mony of the defendant’s expert witness, an an- 
thropologist, was correctly excluded, as being 


immaterial to the issues of the case. 
e e e 





TRIAL PROCEDURE 
Grand Jury—Alabama 


William Earl FIKES vy. STATE of Alabama. 


Supreme Court of Alabama, May 12, 1955, 81 So.2d 303. 


SUMMARY: The defendant, a Negro, was convicted of burglary and attempted rape in a 
state court in Alabama. He appealed to the Supreme Court of Alabama, alleging, inter alia, 
systematic exclusion of Negroes from the grand jury. The Court found that, under present 
practice, there was no exclusion of Negroes from the grand jury and affirmed. A portion of 


the Per Curiam opinion of the Court follows: 


On November 19, 1953, defendant filed a 
motion in writing to quash the indictment, al- 
leging in substance that he is a member of the 
Negro race, a citizen of Alabama and of the 
United States; that Negroes are and were sys- 
tematically excluded from grand juries organ- 
ized in Dallas County solely because of their 
race or color; and are discriminated against in 
the organization of grand juries in said county 
solely because of their race or color in that 
no members of said race, or a mere token num- 
ber, are included on the jury roll or have their 
names placed in the jury box, or if their names 
are so placed they are not drawn for service 
on any grand jury, or if they are drawn they 
are not listed, thereby denying to defendant 
due process and equal protection of the laws 
guaranteed to him by the Constitution and laws 
of Alabama and the Fourteenth Amendment 
of the United States Constitution. 

That no Negro served on the grand jury 
which returned the aforesaid indictment against 
defendant in this cause; nor has any Negro 
served on a Dallas County grand jury in modern 
times. That there exists a system, practice or 
custom in drawing or organizing grand juries 
to serve in Dallas County designed to totally 


exclude Negroes from service on such grand 
juries, or to discriminate against them solely 
on account of their race or color contrary to 
the Constitution and laws of Alabama and the 
Fourteenth Amendment to the Constitution of 
the United States. 

That when the indictment was returned the 
census of the United States showed that the male 
population of Dallas County over the age of 
twenty-one numbered 13,996, of which 6,040 
were whites, and that the Negroes over twenty- 
one years numbered 7,956. That a great ma- 
jority of said Negro males are native born 
citizens of Dallas County, householders and free- 
holders, generally reputed to be honest and in- 
telligent men, esteemed in the community for 
their integrity and good character and are not 
habitual drunkards nor afflicted with disease or 
physical weakness such as would disqualify 
them to discharge the duties of grand jurors, and 
otherwise possess all of the qualifications and 
none of the disqualifications set out in the Con- 
stitution and laws of Alabama and of the 
United States which govern the situation and 
service of grand jurors; yet the jury commission 
failed or refused to place on the jury roll and 
in the jury box the names of such Negro male 
citizens of Dallas County, and at that time the 














jury roll of said county contained less than two 
percent of the names of the total number of 
Negro male citizens eligible under the Consti- 
tution and laws of Alabama and of the United 
States for jury duty in said county. Those de- 
tails are further elaborated. The facts thus al- 
leged were verified by the affidavit of defendant. 
e = od 


[Jury Rolls] 


It appeared from the evidence submited on 
the motion that on June 2, 1953 this defendant 
had been indicted in several cases of a similar 
nature, including the one now on trial. That 
motion to quash them had been made and acted 
on October 9, 1953, resulting in their being 
quashed on substantially the grounds set up in 
the first motion herein set forth. The evidence 
on the instant motion showed that there was 
a jury roll dated “1942 to 1951” and another 
from “1951 to 1953”. The grand jury which 
returned the indictment of June 1953 was drawn 
from the box based on the roll of “1951 to 1953”; 
although there were some cards in the box of 
persons whose names were not on the roll. The 
jury commissioners had not always been careful 
to put all the names on the jury roll; and had 
put some cards of names in the box not on the 
roll. On that particular jury roll there were 
shown to be eight Negrées. Those indictments 
were quashed on October 9, 1953. The jury 
commission went about revising the roll and 
refilling the box on about the first of October 
(may be the 5th). They made investigation 
from available sources, such as the city and 
telephone directories, the list of registered 
voters, and by personal inquiry and personal 
contact. They communicated with Negro lead- 
ers and others and used their own personal 
knowledge as to the fitness of persons subject 
to jury service—males over twenty-one years 
and not over sixty-five years. 

[Exemptions from Jury Service] 

They were confronted with the statute, section 
8, Title 30, as amended, Pocket Part Code, which 
is as follows: 

“The following persons are exempt from 
jury duty, unless by their own consent: 
judges of the several courts; attorneys at 
law during the time they practice their pro- 
fession; officers of the United States; offi- 
cers of the executive department of the 
state government; sheriffs and their depu- 

ties; clerks of the courts and county com- 
missioners; regularly licensed and practicing 
physicians; dentists; pharmacists; optome- 
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trists; teachers while actually engaged in 
teaching; actuaries while actually engaged 
in their profession; officers and regularly 
licensed engineers of any boat plying the 
waters of this state; passenger bus driver- 
operators and driver-operators of motor- 
vehicles hauling freight for hire under the 
supervision of the Alabama public service 
commission; railroad engineers, locomotive 
firemen, conductors, train dispatchers, bus 
dispatchers, railroad station agents, and 
telegraph operators when actually in sole 
charge of an office; newspaper reporters 
while engaged in the discharge of their 
duties as such; regularly licensed embalm- 
ers while actually engaged in their profes- 
sion; radio broadcasting engineers and 
announcers when engaged in the regular 
performance of their duties; the superin- 
tendents, physicians, and all regular em- 
ployees of the Bryce hospital in Tuscaloosa 
county and the Searcy hospital in Mobile 
county; officers and enlisted men of the 
national guard and naval militia of Ala- 
bama, during their terms of service; and 
convict and prison guards while engaged 
in the discharge of their duties as such.” 
The jury commission adopted a policy, not 
always observed, not to include those who are 
exempted by statute. When a person was known 
to be exempt, he was usually left off the list. 
They spent some twelve or more days working 
on this new revised roll, and completed it 
October 17, 1953. It is their duty under section 
20, Title 30, as amended July 7, 1945, Pocket 
Part Code to meet annually between the first 
of August and the twentieth of December, and 
to make in a well bound book a roll containing 
the name of every male citizen living in the 
county who possesses the qualifications pre- 
scribed by statute and who is not exempt by 
law from jury service. The commission is re- 
quired to have written on plain white cards 
the names, occupation, place of residence and 
place of business of each person whose name 
is placed on the jury roll. Those cards are re- 
quired to be placed in a metal box provided 
with a lock and two keys and kept in a safe or 
vault in the probate office. One of the keys is 
kept by the president of the jury commission 
and one by a judge of the county. 


[Qualifications of Jurors] 


Section 21, Title 30, as amended July 1, 1948, 
Pocket Part Code, prescribes the qualifications 
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of persons to be placed on the jury roll, as fol- 
lows: 

“The jury commission shall place on the 
jury roll and in the jury box the names of 
all male citizens of the county who are 
generally reputed to be honest and intelli- 
gent men and are esteemed in the commu- 
nity for their integrity, good character and 
sound judgment; but no person must be 
selected who is under twenty-one or who 
is an habitual drunkard, or who, being 
afflicted with a permanent disease or phys- 
ical weakness is unfit to discharge the duties 
of a juror; or cannot read English or who 
has ever been convicted of any offense in- 
volving moral turpitude. If a person can- 
not read English and has all the other 
qualifications prescribed herein and is a 
freeholder or householder his name may be 
placed on the jury roll and in the jury box. 
No person over the age of sixty-five years 
shall be required to serve or to remain on 
the panel of jurors unless he is willing to 
do so.” 

Section 29, Title 30 authorizes the court to 
tax against the clerk of the commission or its 
members the cost of summoning for jury service 
any person on the roll who does not possess the 
qualifications required by law. 

Section 30, Title 30, provides the manner of 
drawing a venire for service. That is, that the 
judge is required to draw from the box without 
selection the cards with names sufficient for 
the purpose. He shall draw not less than fifty 
for service to supply a grand jury and petit 
juries for the week. They are summoned to 
court by the clerk. By section 38, Title 80, the 
judge in open court hears and acts on excuses. 
The cards with the names of those left are 
placed in a hat or box and the judge then draws 
out of the hat or box eighteen cards for those 
to serve on the grand jury. From those re- 
maining he draws cards for the different panels 
for petit jury service. 

By section 63, Title 30, in all cases charging 
a capital felony the venire must consist not only 
of those drawn for regular petit jury service for 
the week but an additional number fixed by 
the judge so that the venire will consist of not 
less than fifty nor more than one hundred per- 
sons. A list of them is furnished defendant at 
least one entire day before the day set for trial. 
On the day set for trial, under section 64, Title 
30, the court must inquire into and pass on the 
qualifications of all persons who appear in court 


in response to summons for service. By section 
52, Title 30, before the veniremen are accepted 
defendant may examine them as to their qualifi- 
cations, interests and bias. And by section 55, 
Title 30, either party may challenge any such 
person for one of the causes there provided. 
By section 65, Title 30, the number of venire- 
men left, from which the trial jury is taken in 
a capital case, cannot be less than thirty. If less, 
it is recruited from the jury box. When the 
venire is finally purged and a sufficient number 
left, a list is made of them. From that list the 
State strikes one and defendant two until only 
twelve are left to serve as the trial jury. They 
are then sworn as such. So that every precau- 
tion is prescribed by law to obtain a grand jury 
of intelligent and competent men, and a petit 
jury to include also those free from bias, interest 
or formed opinion. 

[Prior Practice] 

We think it would be difficult to formulate 
a more perfect method for obtaining jurymen 
to serve on grand and petit juries. The first 
step is to get only qualified men on the jury roll. 
That is those having the qualifications specified 
by law and not exempt. The names of all such 
men in the county should be placed on the roll 
and in the box every year. That is a very deli- 
cate job for the commissioners. They are ap- 
pointed by the governor (except in some spe- 
cified localities). There is no legal reason for 
quashing an indictment or venire simply because 
the jury commission did not put the name of 
every qualified person on the roll or in the jury 
box, in the absence of fraud (or a denial of 
constitutional rights). Section 46, Title 30, 
Code; Bell v. Terry, 213 Ala. 160, 104 So. 336; 
Wimbush v. State, 237 Ala. 153(11), 186 So. 
145. The commissioners have a very delicate 
task to perform which involves sound judgment 
and practical discretion. Generally it is not 
revisable by the courts. But they must act in 
good faith and not omit a segment of people 
who are qualified to serve without a fair repre- 
sentation. And that applies to racial differences. 
There are shown to be racial distinctions in 
Dallas County between the white and Negro 
population. There are more Negroes than whites 
living in the county. The figures set out in the 
motion in that respect are shown to be sub- 
stantially correct. The commission put into the 
box and on the roll in October 1958 fifteen hun- 
dred names of which two hundred and fifty to 
three hundred were Negroes, and from which 
the venire was drawn which furnished the grand 
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jury and petit juries here involved. There was 
nothing on the roll or cards which indicated 
their race. There had been only a small number 
of Negroes on previous jury rolls. Probably 
they had been systematically left off of such 
rolls on account of race. Very few Negroes 
were ever drawn on a venire. When one did 
appear he was either excused at his request or 
stricken by a party to the cause in selecting the 
trial jury. This was recognized by the court in 
quashing the indictments returned June 2, 1953. 
It appears that most of the criminal cases in 
the county have been against Negroes—said to 
be ninety percent of them; and invariably Ne- 
gro jurymen were stricken by defendants on 
trial for that reason alone. This they had a 
right to do. Negroes never sat on a grand jury 
nor tried a case on a petit jury. There were 
seven persons known to be Negroes on the 
venire from which the grand jury was drawn 
which returned the instant indictment, and 
twelve on the venire from which the petit juries 
were organized for December 7th for the trial 
of defendant in this case. The majority of the 
Negroes are shown to be tenant farmers. Some 
own their land. Some of them who are other- 
wise qualified are professional men, such as 
dentists, doctors, school teachers, embalmers 
and druggists, all of whom are exempt. The 
most intelligent and competent as a rule are 
exempt. The evidence shows that a large ma- 
jority of the Negroes are ignorant, with little or 
no education and low moral character, and there 
is much venereal disease among them and a 
large percentage of illegitimacy. 

The evidence does not show that some Ne- 
groes as well as whites who were competent to 


serve and not exempt were not put on the roll. 
It may be Negroes were systematically omitted 
prior to the roll made in October 1953, but 
es was not true in making up that particular 
roll. 


[Present Practice] 


The indictment and trial here involved are 
controlled by the roll then made. The prior 
habit of the commissioners in respect to Negroes 
on jury rolls can only serve to shed light on 
their conduct in making up the last jury roll. 
But that is not sufficient to overcome the direct 
positive evidence showing an effort in good 
faith to have the Negro race fairly represented 
on the jury roll by Negroes who are qualified 
and not exempt after indictments have been 
quashed for such previous failure. It is not 
appropriate to say that they are entitled to be 
represented in the same proportion as the whites 
are represented unless their qualifications are 
in the same proportion. That does not appear. 
The comparison without that is not an accurate 
guide for a determination of the question. We 
think the trial court properly overruled the 
motion to quash the indictment and the motion 
to quash the venire for use on the trial of this 
cause because, we think, the evidence fails to 
show that the jury commission systematically 
omitted qualified and not exempt Negroes from 
the jury roll because they were Negroes or dis- 
criminated against them on that account, and 
thereby deprived defendant of due process or 
the equal protection of the law. We think, 
therefore, there was no reversible error in that 


respect. 
bd e¢ #6 





TRIAL PROCEDURE 
Petit Jury—California 


The PEOPLE of the State of California v. Joseph WHITE. 
Supreme Court of California, December, 31, 1954, 278 P.2d 9. 


SUMMARY: The defendant was convicted of rape and another crime in a state court in Cali- 
fornia. He appealed to the Supreme Court of California on the ground, among others, of 
a denial by the trial court of a motion to challenge the jury panel upon the ground that there 
had been a systematic exclusion of “Negroes, working people, men, and young persons.” The 
Court affirmed, holding that there had been no discrimination in the selection of the jury. 
A portion of the opinion of the Court, by CARTER, J., follows: 


o e * 


Defendant’s principal contention is that the 


trial court committed prejudicial error in deny- 
ing his motion to dismiss the entire jury panel 
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and that as a result he was denied his consti- 
tutional right to a trial by an impartial jury. In 
support of this position defendant alleges that 
the method used in selecting the jury panel re- 
sulted in the systematic exclusion of certain 
classes, such as hourly workers, of which de- 
fendant was a member, and the systematic in- 
clusion of limited classes of persons who did not 
represent a cross section of the community. It 
appears that the panel, from which the jury for 
defendant’s trial was selected, consisted of 525 
people, all of whom came from a number of 
townships in and around the city of San Ber- 
nardino. A sampling taken of part of this panel 
indicated that approximately 53.32% were 
housewives, 14.80% were business men and 
women, 10% were retired businessmen, 17.84% 
were salaried workers, 1.27% were hourly work- 
ers, 4% were retired workers and 3.57% were 
ranchers. Of the spouses of 178 of the members 
of the panel, 30 were hourly-rated workers, 85 
were salaried workers, 15 were ranchers and 
48 were businessmen. On an age basis approxi- 
mately 22.7% of the panel were under 35 years 
of age, 35.4% were in the 36 to 45 age group, 
16.8% were in the 46 to 55 age group and the 
remainder were over 55 years of age. 
[Commissioner's Testimony | 

In explaining the method by which jury panels 
were selected, the jury commissioner testified 
that each year questionnaires were sent to per- 
sons whose names appeared on the membership 
lists of organizations such as the Rotary, Ki- 
wanis, Lions, Exchange Club, 20-30 Club, 
Chamber of Commerce, and on the membership 
lists of women’s clubs. Questionnaires were 
also given to persons who volunteered and to 
those who were recommended by other citizens. 
Former jurors were frequently placed on the 
panel if they so requested. The jury commis- 
sioner also testified that an attempt was made 
to get as many businessmen on the panel as 
possible, because such people had in the past 
been excused frequently, and the attorneys of 
the county were anxious to have such persons 
serve; that the sources from which the names of 
those to whom questionnaires were sent in- 
cluded persons of Mexican and Negro origin 
as well as hourly wage earners; and that no 
attempt was made to exclude persons on the 
basis of race or because they were of the labor- 
ing class. 

It is well recognized that “The American tra- 
dition of trial by jury, considered in connection 
with either criminal or civil proceedings, neces- 


sarily contemplates an impartial jury drawn from 
a cross-section of the community. Smith v. 
Texas, 311 U.S. 128, 130, 61 S.Ct. 164, 165, 85 
L.Ed. 84; Glasser v. United States, 315 U.S. 60, 
85, 62 S.Ct. 457, 471, 86 L.Ed. 680. This does 
not mean, of course, that every jury must con- 
tain representatives of all the economic, social, 
religious, racial, political and geographical 
groups of the community; frequently such com- 
plete representation would be impossible. But 
it does mean that prospective jurors shall be 
selected by court officials without systematic 
and intentional exclusion of any of these groups. 
Recognition must be given to the fact that those 
eligible for jury service are to be found in every 
stratum of society.” Thiel v. Southern Pacific 
Co., 328 U.S. 217, 220, 66 S.Ct. 984, 985, 90 
L.Ed. 1181; see, also, 31 Am.Jur. 1953 Supp., 
Jury, § 88. Where no particular source is re- 
quired by law, jury lists have been compiled in 
various ways and from numerous general sources 
such as from city directories, State v. Lawrence, 
124 La. 378, 50 So. 406, from the register of 
voters, People v. Hess, 104 Cal.App.2d 642, 234 
P.2d 65; People v. Dessaure, 198 Misc. 381, 68 
N.Y.S.2d 108, affirmed in 273 App.Div. 984, 79 
N.Y.S.2d 516, and from telephone directories, 
State v. Dorsey, 207 La. 928, 22 So.2d 278; 
United States v. Local 36 of International Fish- 
ermen & Allied Workers, D.C., 70 F.Supp. 782. 
The principal requirement is that there should 
be no systematic and intentional exclusion of 
any group or groups of citizens from the pros- 
pective jury lists. 31 Am.Jur. 617-620, Jury, 
§§ 83-88; 1 A.L.R.2d 1291-1898. 

[Violation of 14th Amendment] 

It has been stated that any “* * * intentional, 
planned, and deliberate exclusion of or dis- 
crimination against members of a particular poli- 
tical or economic group, religious faith, race, or 
sex, by officers in charge of the selection and 
summoning of jurors, is in. contravention of the 
constitutional right to jury trial and of the ‘due 
process’ and ‘equal protection of the laws’ 
clauses of the Fourteenth Amendment of the 
Federal Constitution, at least as against an ac- 
cused on trial or litigant belonging to the class 
or race discriminated against.” 31 Am.Jur. 617. 
Just what does and what does not constitute a 
systematic and intentional exclusion of certain 
groups has never been too well defined but it 
is well established that merely because names 
are compiled in part from special types of di- 
rectories such as Who's Who, The Blue Book, 
Social Register .or club lists does not in itself 














condemn the list as a whole or the manner of 
its compilation. United States v. Local 86 of 
International Fishermen & Allied Workers, 
supra, 70 F.Supp. 782; United States v. Dennis, 
2 Cir., 183 F.2d 201. This is true since in general 
the clerk or jury commissioner is “* * * free to 
go to any source for persons to call.” United 
States v. Local 36 of International Fishermen & 
Allied Workers, supra. The principal question 
is whether the list as a whole is improperly 
weighted so as to prevent having a good cross 
section of the community for prospective jurors. 
United States v. Local 36 of International Fish- 
ermen & Allied Workers, supra; United States 
v. Dennis, supra; Glasser v. United States, 315 
U.S. 60, 62 S.Ct. 457, 86 L.Ed. 680. 
{Compilation of Lists] 

The general tendency of the courts has been 
to permit the compilation of jury lists from 
membership rosters of private clubs and organ- 
izations so long as such sources are used with 
other general lists such as city directories, voting 
lists, or telephone directories, United States v. 
Local 36 of International Fishermen & Allied 
Workers, supra; United States v. Dennis, supra; 
but when all jurors or a predominant part of 
them are selected from private membership 
lists the basic concept of a jury panel repre- 
sentative of the community is lost. As stated in 
Glasser v. United States, supra, 315 U.S. 60, 
86, 62 S.Ct. 457, 472, “* * the proper func- 
tioning of the jury system, and, indeed, our 
democracy itself, requires that the jury be a 
‘body truly representative of the community’, 
and not the organ of any special group or class. 
If that requirement is observed, the officials 
charged with choosing federal jurors may exer- 
cise some discretion to the end that competent 
jurors may be called. But they must not allow 
the desire for competent jurors to lead them 
into selections which do not comport with the 
concept of the jury as a cross-section of the 
community. Tendencies, no matter how slight, 
toward the selection of jurors by any method 
other than a process which will insure a trial 
by a representative group are undermining pro- 
cesses weakening the institution of jury trial, 
and should be sturdily resisted. That the motives 
influencing such tendencies may be of the best 
must not blind us to the dangers of allowing 
any encroachment whatsoever on this essential 
right. Steps innocently taken may one by one 
lead to the irretrievable impairment of substan- 
tial liberties. 

“The deliberate selection of jurors from the 
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membership of particular private organizations 
definitely does not conform to the traditional 
requirements of jury trial. No matter how high 
principled and imbued with a desire to incul- 
cate public virtue such organizations may be, 
the dangers inherent in such a method of selec- 
tion are the more real when the members of 
those organizations from training or otherwise 
acquire a bias in favor of the prosecution. The 
jury selected from the membership of such an 
organization is then not only the organ of a 
special class, but, in addition, it is also openly 
partisan. If such practices are to be counte- 
nanced, the hard won right of trial by jury 
becomes a thing of doubtful value, lacking one 
of the essential characteristics that have made 
it a cherished feature of our institutions.” 
[Wage Earners] 

The system of jury selection primarily from 
the membership rosters of certain private clubs 
and organizations would normally tend to result 
in a systematic inclusion of a large proportion 
of business and professional people and a defi- 
nite exclusion of certain classes such as ordinary 
working people. Any systematic attempt to ex- 
clude wage earners cannot under our democratic 
system be permitted. As stated in Thiel v. 
Southern Pacific Co., supra, 328 U.S. 217, 222- 
224, 66 S.Ct. 984, 987, a case which originated 
in the federal district court in San Francisco, 
the “* * * exclusion of all those who earn 
a daily wage cannot be justified by federal or 
state law. Certainly nothing in the federal stat- 
utes warrants such an exclusion. And the Cali- 
fornia statutes are equally devoid of justification 
for the practice. Under California law a daily 
wage earner may be fully competent as a juror. 
A juror, to be competent, need only be a citizen 
of the United States over the age of 21, a resi- 
dent of the state and county for one year 
preceding selection, possessed of his natural 
faculties and of ordinary intelligence and not 
decrepit, and possessed of sufficient knowledge 
of the English language. California Code of 
Civil Procedure, § 198. Cf. § 199. Nor is a 
daily wage earner listed among those exempt 
from jury service. § 200. And under the state 
law, ‘A juror shall not be excused by a court 
for slight or trivial causes, or for hardship, or 
for inconvenience to said juror’s business, but 
only when material injury or destruction to said 
juror’s property or of property entrusted to said 
juror is threatened * * * § 201. 

“Moreover, the general principles underlying 
proper jury selection clearly outlaw the exclusion 
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practiced in this instance. Jury competence is 
not limited to those who earn their livelihood on 
other than a daily basis. One who is paid $3 
a day may be as fully competent as one who is 
paid $80 a week or $300 a month. In other 
words, the pay period of a particular individual 
is completely irrelevant to his eligibility and 
capacity to serve as a juror. Wage earners, 
including those who are paid by the day, con- 
stitute a very substantial portion of the commu- 
nity, a portion that cannot be intentionally and 
systematically excluded in whole or in part 
without doing violence to the democratic nature 
of the jury system. Were we to sanction an 
exclusion of this nature we would encourage 
whatever desires those responsible for the se- 
lection of jury panels may have to discriminate 
against persons of low economic and social 
status. We would breathe life into any latent 
tendencies to establish the jury as the instru- 
ment of the economically and socially privi- 
leged. That we refuse to do.” 

It is true that our United States Supreme 
Court has upheld the selection of so-called 
“blue-ribbon” juries, Fay v. New York, 332 U.S. 
261, 67 S.Ct. 1613, 91 L.Ed. 2048, but such has 
no application here. In the case of Fay v. New 
York, supra, the defendant did not object to 
the selection of the general jury panel of some 
60,000 persons but only to the selection of the 
“blue ribbon” panel of about 3,000 which was 
sifted from the general panel. Under the New 
York procedure the general panel was selected 
from all segments of the population and from 
this a special “blue ribbon” panel for the trial 
of difficult and complicated cases was selected 
on the basis of qualifications. The selection of 
jurors under this system favored those of su- 
perior qualifications for the special panel but 
it did not discriminate against any social, politi- 
cal or economic group nor against any religious 
faith or race. 

[No Systematic Exclusion] 

In the case at bar persons were not excluded 
from the jury list merely because they were 
hourly wage earners or members of a minority 
group but the system which was used would 
normally tend to exclude a large portion of such 
persons. The jury commissioner testified that 
an attempt was made to get as many business 
people on the panel as possible. To accomplish 
such a purpose the commissioner, in compiling 
the jury list, relied almost entirely on the mem- 
bership rosters of private clubs and organiza- 
tions such as the Lions, Rotary, women’s clubs 


and the Chamber of Commerce. Such a system 
would of necessity result in a jury list composed 
of business people and those of the more for- 
tunate economic strata but at the same time 
large segments of the population such as hourly 
wage earners and those of less fortunate eco- 
nomic circumstances would be excluded. Those 
persons who would be denied the opportunity 
for jury service under this system would not be 
excluded because of any lack of ability, intelli- 
gence or qualifications but merely because they 
did not belong to the social and economic strata 
of the community which comprises the mem- 
bership of certain private clubs and organiza- 
tions. A system which tends to permit this 
form of wholesale exclusion of a large segment 
of our citizens from jury duty would normally 
prevent the selection of juries from a cross- 
section of the community. Such a system is 
highly discriminatory and should not be con- 
doned. 

The precise question presented for this court's 
determination, by the case at bar, is whether 
or not the trial court committed prejudicial error 
in refusing to dismiss the entire jury panel. We 
are of the opinion that under the facts here 
presented it did not. It is generally recognized 
that as a general rule, errors and irregularities 
in making up a jury list will not invalidate the 
list when the person objecting is not a member 
of the group discriminated against. People v. 
Parman, 14 Cal.2d 17, 19, 92 P.2d 387. As 
stated in People v. Hess, 104 Cal.App.2d 642, 
234 P.2d 65, 83, “A defendant cannot complain 
if he is tried by an impartial jury and can de- 
mand nothing more.” 

[Composition of Jury Empaneled] 

Even though the jury panel in question may 
have been selected in an improper manner it 
cannot be said that its actual composition re- 
sulted in any substantial prejudice to the de- 
fendant by reason of the exclusion of members 
of the group to which defendant belonged. The 
panel to which the defendant objected consisted 
of 525 persons. A sampling taken of part of 
this panel indicated that 209 were housewives, 
14 were ranchers, 97 were active or retired busi- 
ness men and women and 91 were active or 
retired working people. Defendant’s principal 
objection seems to be that of the 78 individuals 
employed as workers only 5 were hourly work- 
ers; however, as previously pointed out, of the 
spouses of 178 of the panel members, 30 were 
hourly-rated workers, 85 were salaried work- 
ers, 15 were ranchers and 48 were business 
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men. It would thus appear that working people 
or the spouses of such persons were represented 
on the panel. “Moreover, it is no denial of any 
constitutional right, even if there were no 
persons on the jury panel belonging to the 
‘groups or classes of persons to which the de- 
fendants belong.’ Their right is to an ‘impartial’ 
jury. It is the right to reject jurors and not to 
select them. Hayes v. Missouri, 1887, 120 U.S. 
68, 7 S.Ct. 350, 30 L.Ed. 578; Spies v. Illinois, 
1887, 123 U.S. 131, 8 S.Ct. 22, 31 L.Ed. 80; 
Brown v. New Jersey, 1899, 175 U.S. 172, 20 
S.Ct. 77, 44 L.Ed. 119; Howard v. Kentucky, 
1906, 200 U.S. 164, 26 S.Ct. 189, 50 L.Ed. 421. 
To hold with the defendants in this connection 
would be to hold that as a matter of law an 
implied bias existed in the minds of persons 
of all other groups than a defendant regardless 
of an actual state of mind * * *.” United 
States v. Local 36 of International Fishermen 
& Allied Workers, supra, 70 F.Supp. 782, 797. 

The American system requires an impartial 
jury drawn from a cross section of the entire 
community and recognition must be given to 
the fact that eligible jurors are to be found in 
every stratum of society. In selecting a truly 


representative jury panel, the membership lists 
of various clubs and organizations may properly 
be used, but they should not be relied on as 
the principal source of prospective jurors nor 
should they be used to the complete exclusion 
of other general sources more likely to represent 
a cross section of the population, such as tele- 
phone directories, voting lists, and city direc- 
tories. Any system or method of jury selection 
which fails to adhere to these democratic fun- 
damentals, which is not designed to encompass 
a cross section of the community or which seeks 
to favor limited social or economic classes, is 
not in keeping with the American tradition and 
will not be condoned by this court. 
& = ° 

From our examination of the record in this 
case, we find no error prejudicial to the rights 
of the defendant or which would justify a 1¢- 
versal of the judgment. 

The judgment and the order denying motion 
for a new trial are, therefore, affirmed. 

GIBSON, C. J., and SHENK, EDMONDS, 
TRAYNOR, SCHAUER, and SPENCE, JjJ., 
concur. 





ELECTIONS 
Ballot—Oklahoma 
A. B. McDONALD v. George D. KEY et al. 


United States Court of Appeals, Tenth Circuit, July 21, 1955, 224 F.2d 608. 





SUMMARY: Plaintiff, a Negro, brought a statutory action for damages in a United States 
District Court in Oklahoma predicated upon an alleged violation of the Fourteenth Amend- 
ment. Plaintiff had notified the defendants, members of the Oklahoma State Election Board, 
of his intention to enter the Democratic primary elections for the office of United States 
Senator. Defendants placed his name on the ballot, adding the word “Negro” in compli- 
ance with an Oklahoma statute. The District Court dismissed the action, holding that the 
term “Negro” was a mere discriptive adjective and not discriminatory and that plaintiff had 
not exhausted his remedies within the state. On appeal the Court of Appeals reversed, hold- 
ing that the placing of the word “Negro” on the ballot was a denial under color of law of 
equality of treatment with respect to the members of the Negro race who run for office in 
Oklahoma, and thus violated the Fourteenth Amendment. (The United States Supreme Court 
denied certiorari. Key v. McDonald, 0.38. __, 76 S. Ct. 153, L.Ed. 
(1955).) 


Before PHILLIPS, Chief Judge, MURRAH, Circuit Judge, and WALLACE, District Judge. 
PHILLIPS, Chief Judge. 








duly appointed, qualified, and acting members 
of the State Election Board of the State of Okla- 
homa. ( 

McDonald, the plaintiff below, is a member 
of the Negro race. Prior to the primary election 
in Oklahoma,:-held on July 6, 1954, plaintiff duly 


This is an action for damages brought under 
42 U.S.C.A. § 1988, predicated on an alleged 
violation of the Fourteenth Amendment. 

The appellees, defendants below, were the 
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and timely filed a notification and declaration 
of his candidacy for nomination for the office 
of United States Senator on the Democratic 
ticket. The members of the Election Board 
placed plaintiff's name upon the ballot for such 
primary election and placed in parenthesis after 
plaintiff's name on such ballot the word “Negro.” 

Section 11, Art. 23 of the Oklahoma Constitu- 
tion, in part, reads as follows: 

“Wherever in this Constitution and laws 
of this State the word * * * ‘negro’ * * * 
are used, the same shall be construed to 
mean or apply to all persons of African 
descent. The term ‘white race’ shall include 
all other persons.” 

26 O.S.A. § 162, in part, reads: 

“Any qualified elector, * * * shall have 
his name printed on the official ballot * * ° 
upon filing with the proper officer, within 
the time provided by law, a Notification 
and Declaration of candidacy. * * * 

“Said Notification and Declaration shall 
be in the following form: 

«<@ @ ©: that my race is 


(White or oun) 





@¢e@°” 


26 O.S.A. § 162a, in part, reads: 

“Every candidate shall state in his notifi- 
cation and declaration his race. Any candi- 
date who is other than of the White race, 
shall have his race designated upon the 
ballots in parenthesis after his name. This 
provision shall apply both to Primary and 
General Elections or either of them * * *” 

[Trial Court Decision] 

The trial court held that the placing of the 
word “Negro” on a primary or general election 
ballot after the name of the candidate, who is 
of African descent, is merely descriptive and 
serves to inform the electors that the candidate 
is of African descent, and that the other can- 
didates are members of the White race; that 
plaintiff was not denied the equal protection of 
the laws guaranteed by the Fourteenth Amend- 
ment; and that plaintiff had wholly failed to 
invoke and exhaust the remedies provided by 
the laws of the State of Oklahoma and, there- 
fore, the court was without jurisdiction. From 
a judgment dismissing the action; D.C., 125 
F.Supp. 775, plaintiff has appealed. 

A candidate in a primary or general election 
in Oklahoma must file a notification and declar- 
ation with the proper officer, in which he is 
required to state whether he is a member of 
the White or Negro race. If he states that he 


is a member of the Negro race, that fact must be 
stated in parenthesis after his name on the ballot. 
Under the Oklahoma constitutional provisions, 
the phrase “white race” includes not only that 
race, but all other races, except the Negro race. 
Thus, it will be seen that there is a direct dis- 
crimination between members of the Negro 
race and members of the White, Yellow, and 
other races, all embraced in the phrase “white 
race,” resulting in a denial under color of law 
of equality of treatment with respect to the 
members of the Negro race who run for office 
in Oklahoma. 

[Exhaustion of State Remedies] 

In Lane v. Wilson, 307 U.S. 268, 59 S.Ct. 872, 
83 L.Ed. 1281, in which the right of the plaintiff 
to maintain the action was upheld, the basis of 
the action, as in the instant case, was inequality 
of treatment under color of law and not the 
denial of the right to vote.! In that case, the 
court also held it was not necessary for a plain- 
tiff who sues for damages under 8 U.S.C.A. § 
43, § 1979 of the Revised Statutes, now 42 
U.S.C.A. § 1983, to exhaust the remedies of a 
judicial nature provided by the State of Okla- 
homa.? 

Section 2, Art. 7 of the Constitution of Okla- 
homa, in part, provides: 

“@ ° © The original jurisdiction of the 
Supreme Court shall extend to a general 
superintending control over all inferior 
courts and all commissions and boards cre- 
ated by law. * * °” 

The relief provided by such § 2 is clearly of 
a judicial nature. We know of no purely ad- 
ministrative remedy that was open to the plain- 
tiff. 

Counsel for appellees contend that plaintiff is 
estopped by reason of his having filed his noti- 
fication and declaration and having run for 
nomination in the primary election. We think 
there is no basis for the asserted estoppel. Com- 
pliance with 26 O.S.A., § 162 was necessary in 
order for plaintiff to get his name on the ballot. 
He does not complain of the requirements of 
that section. What he complains of is the action 
of the Election Board taken under color of 26 
O.S.A. § 162a. If that section is unconstitutional, 
and we so hold, then the Election Board was 
not justified in following it, even if plaintiff 
complied with 26 O.S.A. § 162. Section 162a 

1. See also Nixon v. peemoe. 278 U.S. 586, 541, 47 

S.Ct, 446, 71 L.Ed. 7 

2. To the same effect see . a v. Stilwell, 5 Cir., 206 


F.2d 554, at page 556, and cases therein cited; Hall 
v. Nagel, 5 Cir., 154 F.2d 931. 
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gave no benefits to plaintiff. It merely provided 
for discrimination with respect to him in the 
placing of his name on the ballot with the nota- 
tion thereafter in parentheses, “Negro.” Since 
plaintiff availed himself of no right or benefit 


under 26 O.S.A. § 162a, his action is not barred 
by estoppel. 

The judgment dismissing the action is reversed 
and the cause remanded for further proceedings 
in accordance with this opinion. 





ELECTIONS 


Registration—Alabama 
Aaron SELLERS et. al. v. S. B. WILSON et al. 
United States District Court, Middle District, Alabama, September 10, 1954, 123 F.Supp. 917. 


SUMMARY: Negroes in Alabama brought a suit in the United States District Court against 
members of the board of registrars of Bullock County, Alabama, for a declaratory judg- 
ment, injunctive relief and money damages, alleging that they were denied registration on the 
grounds of race or color. The Court found that certain practices of the board amounted to 
discrimination and stated that injunctive relief would be granted should any of the defend- 
ants, all of whom had resigned as board members, again become members of the board. The 





claim for money damages was denied. 
KENNAMER, District Judge. 


This is a suit by the above named plaintiffs, 
all Negroes, against the above named defendants 
who constituted the board of registrars of Bul- 
lock County, Alabama, for a declaratory judg- 
ment, declaring the policy, custom or usage of 
the defendants in allegedly refusing to register 
as electors plaintiffs solely on account of their 
race or color, unlawful and in violation of fed- 
eral constitutional rights; and too, that this court 
issue a permanent injunction forever restrain- 
ing and enjoining the defendants and each of 
them, from allegedly subjecting Negroes to tests 
not required of white applicants as a pre-requi- 
site to register; and also, for money damages 
which, by stipulation of the parties, if allowed, 
is to be for a nominal sum not in excess of $1. 

The case is before the court, by stipulation, 
solely on depositions of the parties and without 
the intervention of a jury. 

[Effort to Register] 

On three separate occasions: the first, Janu- 
ary 18, 1954; the second, January 19, 1954; and 
the third, February 1, 1954, these plaintiffs 
appeared at the court house in Union Springs, 
Bullock County, Alabama, for the purpose of 
making application to become a registered voter. 
It is a pre-requisite under Alabama law that 
such an applicant appear in person before the 
board of registrars, that the board furnish the 
applicant a written application blank or, as 
referred to in the statute, a questionnaire, to be 


answered by the applicant in writing in the 
presence of the board without assistance. 

The three above named defendants, at the 
time these plaintiffs appeared at the court house 
in Union Springs, Alabama, for the purpose of 
making application to become a registered voter, 
and at the time this action in this court was 
commenced, and up until their resignations 
were submitted on August 14, 1954, constituted 
the board of registrars of Bullock County, Ala- 
bama. As such board of registrars they held 
regular sessions in the court house at Union 
Springs for the purpose of furnishing question- 
naires to applicants who desired to become 
registered voters in Bullock County, and regis- 
tering the applicants who were qualified to be- 
come registered voters. 

On the three separate occasions when these 
plaintiffs appeared at the Bullock County court 
house to make application to the board to be 
registered, the plaintiffs either appeared before 
the board in its entirety or before individual 
members of the board. When the plaintiffs 
appeared in the Court Room in the Bullock 
County court house on January 18, 1954, the 
place where the board was then in session, all 


’ three members of the board were present and 


actively at work furnishing questionnaires to 
white applicants, having such questionnaires 
answered by white applicants, and registering 
white applicants. 
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These plaintiffs, on January 18, 1954, on this 
occasion, seated themselves in the court room 
to await their turn to be registered. In a few 
minutes, Mr. S. B. Wilson, Chairman of the 
board and one of the named defendants in this 
suit, went over to where the plaintiffs were and 
made inquiry of them as to the nature of their 
visit. When told that they had come to see 
about getting registered he, Wilson, informed 
them that the board was busy that day and for 
them to come back the next day, January 19, 
1954, and bring a registered voter with them 
as a voucher. The plaintiffs then departed; they 
returned the next day, January 19, 1954, with 
a registered voter to be a voucher. 


The efforts of these plaintiffs from then on 
to make application to be registered as voters, 
were handicapped by what appears to be a sort 
of hide and seek policy on the part of the Board 
of Registrars. The plaintiffs, as seekers, were 
never able, after that first visit to the Board 
on January 18, 1954, to find the entire member- 
ship of the Board in session, or to catch a 
quorum present, functioning in its legal capacity 
as the Board of Registrars of Bullock County. 


When the plaintiffs returned the next day, 
January 19, 1954, with a registered voter to act 
as voucher, as suggested to them by Mr. Wilson 
the day before, the following occurred accord- 
ing to Board members and defendant W. B. 
Rainer, before the plaintiffs were frightened 
from the Court Room and away from the Court 
House by a person named Allen B. Tucker, 
who is otherwise unidentified but who was not 
connected with the Board of Registrars in any 
official capacity: 


“Q. Do you recall how long after the 
first time it was before they returned? A. 
The next day. 


“Q. Do you recall what happened that 
day? A. I do. 


“Q. Will you staté for the record what 
happened that day? A. As far as the Board 
is concerned, nothing happened because 
they never did approach me, and I was by 
myself and they never even approached me 
and asked for an application. Not a word 
was said to me. The Board was not offi- 
cially in session, since the law requires 
that two of us be there. They say that two 
constitutes a quorum and I was working 
on applications we had received the day 
before. I was working on those at the 
Circuit Solicitor’s stand where the Solicitor 
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usually sits, and they came in the audi- 

torium. 

“Q. Did you inquire of them as to what 
they wanted? A. I did not.” 

The third and final effort of these plaintiffs 
to make application to the Board for registration 
was on February 1, 1954, a statutory day for 
Board sessions. As usual, the plaintiffs were at 
the Court House that day around 9:00 a. m. 
They sought in vain to find the Board. They did 
see Mr. Wilson around 11:30 a. m., but he told 
them he was going to dinner and for them to 
come back around 1:00 p. m., which they did. 
They did not see Mr. Wilson again until around 
2:30 p. m. He was then going down stairs into 
the basement of the Court House. These plain- 
tiffs followed him into the basement. When 
Wilson was there confronted by a spokesman 
for these plaintiffs about the matter of their 
registration, Wilson stated to them that the 
Board was not in session that afternoon; that he 
was there alone and could do nothing for them. 

Mr. Wilson, as Chairman of the Board of 
Registrars of Bullock County, and apparently 
speaking for the entire Board, testified under 
oath on August 13, 1954, at the time his deposi- 
tion was being taken in this case, that the next 
meeting of the Board. would be Monday, Au- 
gust 16, 1954, and at that time all Negroes who 
present themselves for registration with a 
voucher, and who will property fill out their 
registration blanks, will be registered. Whether 
these plaintiffs would have been able to find 
the Board in session on that Monday, and there- 
by secured proper application blanks, this court 
will never know, for the following day, August 
14, 1954, these three defendants, Mr. Wilson, 
Mr. Chappell, and Mr. Rainer, constituting the 
Board of Registrars of Bullock County, resigned 
as members of the Board, to be effective that 
day. There is at this time no Board of Regis- 
trars in Bullock County, Alabama. 
[Discrimination Found] 

These plaintiffs could not make proper appli- 
cation for registration without first securing 
application blanks. These blanks are furnished 
by the Board of Registrars to applicants. The 
acts of these plaintiffs amounted to a request 
for such application blanks. The acts of these 
defendants amounted to a denial of their re- 
quest, a denial occasioned solely because the 
plaintiffs were members of the Negro race. 

The court finds the action of these defendants 
on January 18 and 19, 1954, and on February 
1, 1954, as relating to these plaintiffs, whenever 
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the plaintiffs appeared before them as members 
of the Board of Registrars of Bullock County 
for the purpose of applying to be registered, dis- 
criminatory treatment not required or admin- 
istered to white applicants. 

The court finds the failure of the Board mem- 
bers, the defendants, to supply the plaintiffs 
with application blanks, to be a policy, custom, 
or usage not required by the Board of, or 
applied to, white applicants, and therefore it 
subjected Negroes to tests not required of white 
applicants. 

The supreme law of this republic is that no 
test can be required of a Negro applicant as a 
pre-requisite to registration as a voter that is 
not required of a white applicant; therefore, let 
no Board of Registrars try to devise any scheme 
or artifice to do otherwise. 


The plaintiffs have proven no money damages 
on account of the illegal and wrongful acts of 
these defendants and therefore no award of 
money damages is made. 

By virtue of their resignations as members 
of the Board of Registrars of Bullock County, 
Alabama, these defendants are now beyond 
the vale of an injunctive directive from this 
court in this matter; however, the court retains 
jurisdiction of the case and will grant the in- 
junctive relief prayed for in plaintiffs’ petition 
in the event either or all of these defendants 
again become members of this Board. 

The attorneys for the plaintiffs will prepare 
and submit to the court a proper judgment 
herein. 

The defendants are taxed with cost, for which 
execution may issue. 





ELECTIONS 


Registration—Louisiana 


Sherman WILLIAMS, et al. v. James H. McCULLEY, registrar of voters, Rapides Parish, 


Louisiana. 


United States District Court, Western District, Louisiana, January 3, 1955, 128 F.Supp. 897. 


SUMMARY: Negroes in Louisiana in a class action sought a declaratory judgment, damages, 
and injunctive relief against the registrar of voters who allegedly discriminated against them 
in registration. The three-judge United States District Court where the case was brought 
found that the plaintiffs were denied registration based on grounds other than discrimination 
because of race or color and dismissed the case. 





Before HOLMES, Circuit Judge, DAWKINS, Chief Judge, and HUNTER, District Judge. 


HUNTER, District Judge. 


This suit for declaratory judgment, damages 
and injunctive relief was brought in the United 
States District Court for the Western District 
of Louisiana by Sherman Williams and four 
other Negroes, all residents of Rapides Parish, 
Louisiana. This-action is brought as a class 
action. Plaintiffs allege that registration is a 
— uisite of the right of a citizen to vote in 
any election—federal, state or local. The con- 
tention is that plaintiffs possessed all of the 
qualifications and have none of the disqualifi- 
cations to register as electors, but that the 
defendant James H. McCulley (Registrar of 
Voters of Rapides Parish) has discriminated 
against them the right to register simply and 
solely on account of their race and color. It 
is alleged that this denial is in violation of the 
Fourteenth and Fifteenth Amendments of 


the United States Constitution, as well as cer- 
tain cited sections of the United States Code. 
Plaintiffs, in the alternative, assail the consti- 
tutionality of Title 18, Section 35 of the LSA- 
R.S.2 

Defendant has moved to dismiss the action 
in its entirety on the ground that petitioners 
have not exhausted the administrative remedies 
available to them in the state courts. This mo- 
tion should be and is denied. Lane y. Wilson, 
807, U.S. 268, 59 S.Ct. 872, 83 L.Ed. 1281; and 
Hall v. Nagel, 5 Cir., 154 F.2d 981. 

Discriminations against a race by barring 
or limiting citizens of that race from registration 


- are odious to the laws and Constitution of this 


country. T This long has been accepted as the 


“1. “Applicants for registration shall also be able » 
reat ng clause in the Constitution of 
the United States and give a reasonable ti 
Ft thereof.” 
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law, Lane v. Wilson, supra. Accordingly, we 
reach the fundamental issue: Have plaintiffs 
established that defendant has so administered 
the registration laws of Louisiana as to discrim- 
inate against Negroes? We do not think so. 
(Plaintiffs’ Evidence] 

At the hearing before the three-judge court, 
plaintiff called seven witnesses. They were the 
five plaintiffs themselves and two white wit- 
nesses. No evidence was evoked from the five 
plaintiffs themselves to show that the white 
people received better or different treatment. 
Their testimony was to the effect that they were 
not permitted to register because they could 
not interpret the Constitution to the satisfaction 
of the defendant. Plaintiffs’ counsel concedes 
that if the plaintiffs’ applications for registra- 
tion were not filled out correctly that plaintiffs’ 
applications for registration were properly re- 
jected. Tr. 81, 82 and 83. Plaintiffs rely on 
the testimony of the two white witnesses, Benny 
Squyres and Mrs. Cozenza, to show that there 
was discrimination. Strangely enough, both of 
these witnesses testified that they were of the 
opinion that the defendant was discriminating 
against them when he had refused them regis- 
tration because they had not filled out their 
cards properly. 

Defendant, in addition to filing numerous 
exhibits, which were chiefly the erroneously 
filled out applications of plaintiffs, called the 
Registrar himself. The Registrar’s testimony 
was to the effect that the practices and proce- 
dures of his office were precisely the same as 
to both Negroes and white persons, and that 
both as to the plaintiffs and others offering to 
register there was no discrimination whatsoever 
against the members of the Negro race. The 
exhibits corroborate the testimony of the Reg- 
istrar as to the reason for refusing registration 
to plaintiffs. 

[Findings of Fact] 

A review of the testimony and exhibits satis- 
fies the court in its finding of facts as follows: 

(1) With the exception of Mrs. Leola Enochs 
and Sherman Williams, all of the alleged infer- 
ences of discrimination occurred before defend- 
ant took office as Registrar of Voters. 

(2) It is more difficult for applicants, colored 
and white, to register in Rapides Parish now 
than it was prior to 1952. 

(3) When Mr. McCulley, the defendant, took 
over as Registrar, he instituted the policy of a 
strict compliance with the Louisiana Constitu- 
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tion and statutory requirements, and particu- 
larly those requiring all applicants to fill out 
their own cards without assistance. 

(4) This practice inevitably resulted in the 
disqualification of quite a few residents of 
Rapides Parish, both white and Negro, who 
previously were able to register. 

(5) We find that an examination of the testi- 
mony and of the exhibits clearly indicate that 
petitioners Wesley Harris, Florence Harris, 
Mable Johnson and Sherman Williams were un- 
able to fill out proper cards on the dates of 
their respective applications, as required by 
Article 8 Section 1(c) of the LSA—Constitution, 
and it was for that reason that they were re- 
fused registration.” 

(6) Leola Enochs, after filling out six cards 
incorrectly, finally executed a satisfactory card. 
However, when defendant, in carrying out the 
policy of his office, asked her to read a portion 
of the Constitution dealing with religious free- 
dom, she either could not or did not comply, 
and accordingly, was refused a certificate of 
registration. 

(7) The record reveals that some 300 white 
people and some 800 Negroes were denied reg- 
istration for the same reasons that plaintiffs 
were denied registration. 

(8) Human beings are subject to error, and 
under the best system there will be a few, white 
and Negro, who do not receive identical treat- 
ment; but as long as these isolated cases are 
the extreme exception and there is a general 
policy for all, Negro and white, literate and 
illiterate, then there is no discrimination under 
the federal Constitution. 

(9) Unless the court goes completely beyond 
the record, we do not see how we could decide 
that the administration of the laws by the de- 
fendant penalized Negroes any more than it 
did other citizens. 


Conclusion 


We do not intimate any ultimate answer to 
the constitutional question sought to be raised 
other than to observe that it is an undeviating 
rule of the courts not to decide constitutional 
questions until the necessity for such decision 
arises. Because of the fact that no discrimina- 
tion has been proven, no such necessity exists 
here. 

We have reached our conclusions with an 


2. Plaintiffs’ counsel has conceded that if a prospec- 
tive applicant could not property fill out the card, 
then it was proper for the Registrar to reject the 

applicant. 














acute and sustained awareness of our duty to 
protect the constitutional rights of all. But we 
are not at liberty to impose on state and local 
authorities our conception of what constitutes 
a proper administration of their offices, so long 
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as there is no discrimination and the laws are 
equally administered. 

Petitioners have not proven their case. Ac- 
cordingly, their demands should be and are 
rejected. 





ELECTIONS 
Voting—Georgia 


Charlie W. THORNTON et al. v. C. C. MARTIN et al. 
United States District Court, Middle District, Georgia, Civ. No. 520, November 23, 1955. 


SUMMARY: Negroes in Randolph County, Georgia, brought a class action in United States 
District Court against officials of the county alleging that their names had been removed 
illegally from the lists of qualified electors in the county on account of their race. The 
plaintiffs asked for injunctive relief and for damages. The Court found that the names had 
been removed from the lists of electors solely on the basis of race or color and enjoined the 


defendants from so removing plaintiffs’ names. 


On the question of damages, which was 


submitted to a jury, plaintiffs were found entitled to $20 each as against two of the de- 


fendants. 


BOOTLE, District Judge. 


FINDINGS OF FACT, CONCLUSIONS OF LAW, 
JUDGMENT ON JURY VERDICT AND DECREE 


On August 18th, 1954, nine plaintiffs, Charlie 
W. Thornton, Gertrude Jackson, Boysie Jack- 
son, Annie Lee Williams, Eugene Carter, Jr., 
LeRoy Lightner, Amos Hill, Eugene Carter, and 
Ulyssies Davis “for themselves and in behalf of 
all other Negro Electors similarly situated”, filed 
this action against C. C. Martin, R. S. Banks and 
J. W. Lay, Registrars of Randolph County, 
Georgia, and against M. D. Lovett and J. P. 
Alexander, County Commissioners of said 
County, and against Nelson Coffin, Mayor of 
Cuthbert, Georgia, seeking injunctive relief and 
damages alleging that the defendants unlaw- 
fully removed plaintiffs’ names from the list of 
registered voters thereby making it impossible 
for them to vote in the Democratic primary to 
be held on September 8, 1954 and in the gen- 
eral election to be held on November 8rd, 1954. 
A temporary restraining order was sought re- 
straining the Registrars from certifying to the 
Clerk of the Superior Court any list of registered 
voters qualified to vote in said elections from 
which the names of any of the plaintiffs or any 
other Negro Electors of said County similarly 
situated had been stricken. After hearing coun- 
sel for all parties, said application for tempo- 


rary restraining order was denied by order en- 
tered August 27th, 1954. Plaintiffs prayed that 
a three-judge court be convened to hear the 
controversy, but this prayer was denied by order 
dated February 5th, 1955. A jury was impaneled 
on September 14th, 1955 to pass upon the dam- 
age feature of the case. At the beginning of 
the jury trial, the nine original plaintiffs were 
joined as parties plaintiff of record by thirteen 
additional plaintiffs; namely, Charlie Brown, 
Jule Wynn, Nehemiah Ransom, Jasper Guilford, 
Lillie Mae Nichols, Foy Sturgis, Freddie Guil- 
ford, Willie James Jones, Henry Kesse, Johnnie 
Muse, Cleo Rivers, Arie Thornton and Ida Mae 
Jackson, making a total of twenty-two plaintiffs. 
Upon motion of plaintiffs, the court eliminated 
Nelson Coffin as a party-defendant at the be- 
ginning of the jury trial and at the conclusion 
of the plaintiffs’ evidence, upon motion of plain- 
tiffs, the court eliminated as parties-defendant 
the County Commissioners, M. D. Lovett and 


‘J. P. Alexander, and, upon motion of defendants’ 


counsel, eliminated as a party-defendant Regis- 
trar J. W. Lay, in so far as the damage feature 
of the case was concerned, leaving as defend- 
ants in the damage feature only C. C. Martin 
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and R. S. Banks. On September 20th, 1955, the 
jury returned their verdict as follows: 

“We the jury find for each plaintiff 
$40.00, a total amount of $880.00, to be 
divided between the two defendants.” 

The verdict as to damages was directed in 
favor of J. W. Lay because he did not per- 
sonally participate in the acts of discrimination 
and in administering illegal tests to plaintiffs, 
as will hereinafter appear, he having been com- 
paratively inactive as a Registrar during the 
period here involved and having authorized the 
remaining members, Martin and Banks, to carry 
out the functions of the Board. Registrar Lay 
was not eliminated from the case in so far as 
injunctive relief is concerned. 

The complaint alleges that the Negro electors 
similarly situated number approximately 300 
and the names of 120 of such number are set 
out in Exhibit A attached to the complaint. 

FINDINGS OF FACT 

I find the facts to be as follows: 

1. All of the twenty-two named plaintiffs 
are Negro citizens of Randolph County, Georgia 
and all of them except Eugene Carter, Jr., Arie 
Thornton and Lillie Mae Nichols were qualified 
voters in the Democratic primary and general 
election in 1952, their names appearing on the 
qualified voters list in Randolph County for said 


year. 

2. At the primary election held on September 
8th, 1954, the electors nominated candidates for 
the offices of United States Representative and 
United States Senator. 

8. On or about July 15th, 1954, Registrars C. 
C. Martin and R. S. Banks agreed and conspired 
to cause to be issued to approximately 525 Ne- 
gro citizens of Randolph County, Georgia a 
notice requiring them to be and appear at the 
courthouse in Cuthbert, Georgia, on July 21st, 
1954 at 9 o'clock, A.M. to show cause why their 
names should not be stricken from the list of 
voters, said notice reading as follows: 

“You are hereby notified that cause has 
been shown to the County Registrars of 
Randolph County, Georgia, to question your 
qualifications as a voter. 

“You are hereby notified to be and ap- 
pear at the Courthouse in Cuthbert on 
July 21, 1954 at 9 A.M., arid from day to 
day thereafter, to show cause why your 
name should not be stricken from the list 
of voters. 

“BOARD OF REGISTRARS 
R. S. Banks, Chrmn.” 


Nearly all of the approximately 525 to whom 
said notices were sent were persons whose 
names appeared on the voters list in 1952. A 
relatively small number of them were persons 
whose names did not appear on said list, but 
who had applied for registration subsequent to 
the promulgation of said list. 

4. No cause had been shown to the County 
Registrars to question the qualifications of said 
addressees. 

5. The sending of said notices to said Negro 
citizens constituted an unlawful discrimination 
against them because of their race and color. 
Whereas approximately 525 notices were sent 
to Negro citizens, not over 30 were sent to 
White citizens. The 1952 voters list contained 
approximately 700 or 800 Negro and approxi- 
mately 3600 White voters. 

6. Of the approximately 525 Negroes notified 
to appear, approximately 225 appeared, approx- 
imately 300 failing to appear. All of the twenty- 
two plaintiffs above listed appeared, except 
LeRoy Lightner and Johnnie Muse. 

7. The same type of test or examination was 
applied by the Registrars to all of the Negroes 
who appeared in response to said notices: 
namely, the two Registrars who conducted said 
examination, C. C. Martin and R. S. Banks, re- 
quested each person so appearing to read and 
explain a section of the Constitution of the 
United States, that is to say, first, to read and 
then, to interpret it. After the reading, or in- 
terpretation, or whatever performance the per- 
son gave in response to such request, the two 
Registrars would then excuse the examinee, ad- 
vising him or her that he or she would receive 
a card. 

8. Of the approximately 225 who appeared 
and were examined, 175 failed and, on or about 
August 8rd, 1954, each of the 175 received the 
following card: 

“Upon the basis of your examination be- 
fore the Board of Voting Registrars for 
Randolph County, Georgia, you were found 
to be unqualified as a voter. 

“You are not qualified to cast a ballot in 
the forthcoming elections. 

(Signed ) 

THE COUNTY VOTING REGISTRARS 

By: C. C. Martin 

R. S. Banks 
J. W. Lay” 

9. Of the 175 Negro citizens who appeared 
and failed to pass the examination, 134 of them 
were listed on the 1952 voters list and the names 

















of those who were so listed are listed on Ex- 
hibit A, attached hereto and made a part 
hereof. 

10. Registrar J. W. Lay did not participate 
in any of the examinations, he having testified 
that he left the conduct of the office during this 
period very largely to C. C. Martin and R. S. 
Banks; that while he did not know in detail 
what they were doing he had authorized them 
to do whatever they thought best and that he 
would stand back of them, and also that he 
was not running out on them at the time of the 
trial. 

11. Of the maximum of thirty White citizens 
notified to appear, only five or six appeared and 
of that number only one was rejected by reason 
of the examination. 

12. At about the same time that these notices 
were issued, the Registrars were in the process 
of purging their list by removing therefrom the 
names of persons who were deceased, or who 
had removed from the County, or who were 
insane, or who had been convicted of a felony 
or a crime involving moral turpitude. There 
was no connection, however, between this legal 
method of purging and the sending out of no- 
tices requiring addressees to come in and be 
examined. 

13. Subjecting said Negro citizens to the 
above mentioned type of examination consti- 
tuted a legal discrimination against them on 
account of their race and color and was an un- 
authorized and illegal procedure in that, as will 
appear in the conclusions of law following, the 
registration laws of Georgia did not authorize 
such type of examination. 

14. Registrars C. C. Martin and R. S. Banks 
removed from the voters list the names of the 
175 Negroes and the 1 White person who failed 
to pass the examination and thus barred them 
from voting in the primary of September 8th, 
1954, and in the general election of November 
8rd, 1954. 

15. The removal of the names of these 175 
Negroes, including all of the twenty-two plain- 
tiffs, except Eugene Carter, Jr., Arie Thornton 
and Lillie Mae Nichols, constituted an illegal 
discrimination against them on account of their 
race and color and had the effect of subject- 
ing them to the deprivation of a right and priv- 
ilege secured to them by the Constitution and 
laws of the United States; namely, the right to 
have their names maintained on the qualified 
voters list of Randolph County, Georgia; the 
right to cast their vote in the Democratic pri- 
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mary of September 8th, 1954; the right not to be 
discriminated against in exercising their right 
of suffrage solely because of their race and 
color and the right not to be denied the equal 
protection of the law and due process of law 
solely because of their race and color. 

16. The Registrars in all of their conduct men- 
tioned herein were acting under color of their 
offices as Registrars and under color of the elec- 
tion statutes of the State of Georgia, and their 
said conduct was for the purpose, and with the 
intent, of depriving all Negro citizens whose 
names were removed from the 1952 registered 
voters list, by reason of said unauthorized ex- 
amination, of their said rights. 

17.-On election day, September 8th, 1954, all 
of the twenty-two named plaintiffs presented 
themselves at their proper polling place and 
demanded the right to vote. The election man- 
agers told them that inasmuch as their names 
were not on the list they would have to see the 
Registrars. Whereupon, they went to the court- 
house for the purpose of seeing the Registrars 
and found that only one Registrar; namely, C. 
C. Martin, was present and in each instance he 
told them there was nothing he could do about 
it and that they would have to re-register after 
the first of the year. 

18. The plaintiffs are entitled to an injunc- 
tion in the form and substance hereinafter in- 
dicated. 

CONCLUSIONS OF LAW 

I arrive at the following conclusions of law: 

1. This Court has jurisdiction of this cause. 
Title 28, Section 1348, U.S.C.A.; Section 1988, 
Title 42, U.S.C.A. 

2. The right to vote in an election for Presi- 
dential Electors, United States Céngressmen and 
United States Senators is a National right, or a 
right secured by the Constitution and laws of 
the United States. This has been settled by 
two cases which, like this one, arose in the Co- 
lumbus Division of formerly the Northern, now 
the Middle, District of Georgia. Ex parte: Yar- 
brough, 1884, 110 U.S. 651, 28 L.Ed. 274; King 
v. Chapman, 62 F.Supp. 689, affirmed 154 
F.2d 460. 

8. Private damage may be caused by politi- 
cal action and recovery therefor may be had 
in a suit at law. Nixon v. Herndon, 278 U.S. 


586, 540, 71 L.Ed. 759, 761. What amount of 


damages a plaintiff in such case should recover 
is peculiarly appropriate for determination by 
a jury. Wiley v. Sinkler, 179 U.S. 58, 65, 45 
L.Ed. 84, 88. 
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4. This court has jurisdiction to issue an ap- 
propriate injunction in this case, the effect of 
which will be, in general, to enjoin the three 
defendant Registrars and their successors in 
office from longer permitting the names of the 
Negro citizens of Randolph County, Georgia, 
whose names were on the list of registered vot- 
ers in Randolph County for 1952 to remain off 
of the present voters list in said county; and 
from in any manner, or to any extent, discrim- 
inating against any Negro citizen of said 
County, (regardless of whether or not his or 
her name was on said voters list), in reference 
to the matter of suffrage because of their race 
or color, or otherwise, and from in any manner, 
or to any extent, denying to any Negro citizen 
of said County any of his or her rights under 
the registration and election laws of the State 
of Georgia. Byrd v. Brice, D.C.W.D., La., 104 
F.Supp. 442, affirmed 201 F.2d 664; Mitchell v. 
Wright, 5th Cir., 154 F.2d 924; Hall v. Nagel, 
5th Cir., 154 F.2d 931. 

5. The fact that Section 119 of Title $4 of the 
Code of Georgia allows an appeal from a deci- 
sion of the Registrars to the Superior Court to 
be tried as other appeals does not require a 
dissatisfied registrant or applicant for registra- 
tion to pursue said appeal in the State Court 
before litigating in this Court. 

6. The twenty-two plaintiffs in this case can 
maintain this class action seeking redress against 
the deprivation of their civil rights and against 
the deprivation of the civil rights of others 
similarly situated, and by others similarly sit- 
uated is meant all Negro citizens of Randolph 
County, Georgia, who desire to become regis- 
tered voters and who have been illegally dis- 
criminated against in reference to such desire 
whether or not their names appeared on the 
1952 voters list. That this is a proper class ac- 
tion is shown by the following cases: Byrd v. 
Brice, D.C.W.D., La., 104 F.Supp. 442, affirmed 
5th Cir., 201 F.2d 664; Brown v. Baskin, 
D.C.E.D., S.C., 78 F.Supp. 933; Brown v. Bas- 
kin, D.C.E.D., S.C., 80 F.Supp. 1017, affirmed, 
4th Cir., 174 F.2d 391; Davis v. Schnell, 
D.C.S.D. Ala., 81 F.Supp. 872, affirmed 336 U.S. 
933, 93 L.Ed. 1093; Tureaud v. Board of Super- 
visors, Etc., D.C.E.D., La., 116 F.Supp. 248, re- 
versed on other grounds, 5th Cir., 207 F.2d 807; 
Gonzales v. Sheely, D.C.D., Ariz., 96 F.Supp. 
1004; Kansas City, Mo. v. Williams, 8th Cir., 
205 F.2d 47, 51, 52; National Hairdressers’ & 
C. Ass’n. of Philad Co., D.C.D., Del., 41 F.Supp. 
701. 
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This view finds support also in the unpub- 
lished decree of the three-judge court for the 
Eastern District of Virginia in the case of Davis 
v. County School Board of Prince Edward 
County, entered July 18th, 1955, after the Su- 
preme Court’s decision in the school cases of 
May 8lst, 1955, Brown v. Board of Education, 
May 17, 1954, 347 U.S. 483, and supplemental 
opinion, May 8lst, 1955, ——_ U.S. —, said de- 
cree enjoining the defendants “from refusing 
on account of race or color to admit to any 
school under their supervision any child quali- 
fied to enter such school . .” (emphasis sup- 
plied). It finds support also in the unpublished 
decree of the three-judge court for the Eastern 
District of South Carolina in the case of Briggs, 
et al v. Elliott, et al, entered July 15, 1955, 
enjoining the defendants there “from refusing 
on account of race to admit to any school 
under their supervision any child qualified to 
enter such school . .” (emphasis supplied). 
The earlier decision in the case of Davis v. 
County School Board of Prince Edward County, 
is reported in 103 F. Supp. 337, and the decision 
in the case of Briggs, et al v. Elliott, et al is 
reported in 103 F. Supp. 920. 


For their contention that the twenty-two 
named plaintiffs have no standing to maintain 
this suit as a class action, counsel for the de- 
fendants rely upon the case of Brown v. Board 
of Trustees, et al, 5th Cir., 187 F. 2d. 20. A 
casual reading of the Brown case might convey 
the thought that class actions cannot be main- 
tained for deprivation of civil rights. A care- 
ful study of the opinion, however, discloses 
that it does not so hold. The clear and sound 
doctrine of the Brown case is that where the 
named plaintiffs have no cause of action they 
have no standing to complain of wrongs done 
others. Thus, the Brown decision says, “All of 
these considerations, however, are completely 
beside the mark here, for plaintiff has wholly 
failed to plead or prove any deprivation of his 
civil rights . .” If any further distinction be- 
tween the Brown case and the instant case is 
necessary, we need only turn to the case of 
Cook v. Davis, 178 F.2d. 595, 5th Cir., where 
Judge Sibley, writing for the Court, after point- 
ing out that the named plaintiff, Davis, had 
made “a very unimpressive case for himself,” 
said, “We will not attempt at all to review the 
conclusions reached on the merits, further than 
to remark that in a class suit if there is a failure 
to make out a case for any named plaintiff, 
Davis being the only one here, there is authority 














that no decree can be rendered for plaintiffs. 
See 47 C. J., Parties, Sec. 100; 21 C. J., Equity, 
Sec. 487; 30 C. J. S., Equity, Sec. 284, citing 
Watson v. National Life & Trust Co., 8 Cir., 189 
F. 872, 884.” (Emphasis supplied). 
JUDGMENT ON JURY VERDICT 

In response to the verdict of the jury, ren- 
dered September 20, 1955, herein above quoted: 

It is, therefore, Ordered, Adjudged and De- 
creed by the Court that each of the twenty-two 
named plaintiffs shall have and recover of and 
from the defendant C. C. Martin the sum of 
Twenty ($20.00) Dollars; the aggregate judg- 
ment against C. C. Martin in behalf of the 
plaintiffs as found by the jury being the sum 
of Four Hundred and Forty ($440.00) Dollars, 
and that each of said named plaintiffs shall 
have and recover of and from the defendant 
R. S. Banks the sum of Twenty ($20.00) Dol- 
lars; the aggregate judgment against R. S. 
Banks in behalf of the plaintiffs as found by the 
jury being the sum of Four Hundred and Forty 
($440.00) Dollars. 

DECREE 

Whereupon, it is Considered, Ordered, Ad- 
judged and Decreed pursuant to the foregoing 
findings of fact and conclusions of law as fol- 
lows: 

1. C. C. Martin, R. S. Banks and J. W. Lay, 
their deputies, their clerical help, and their 
respective successors in office are hereby per- 
manently enjoined as follows: 

(a) From permitting the names of any of 
the 134 persons whose names appear on Ex- 
hibit A, attached hereto and made a part 
hereof, from remaining off the present and cur- 
rent list of qualified voters of Randolph County, 
Georgia, or from a legal supplement thereto, 
longer than ten days from the date of this 
decree. It is the intention and purpose of this 
paragraph that said persons so enjoined shall 
do whatever is necessary to be done to rein- 
state within ten days from the date of this 
decree upon the current list of qualified voters 
in Randolph County and upon all official copies 
thereof the names of all of the said 184 persons. 
And it is hereby ordered that the defendants, 
C. C. Martin, R. S. Banks and J. W. Lay, file 
with the Clerk of this Court within ten days 
from the date hereof their detailed report in 
writing of their full compliance with the pro- 
visions of this paragraph 1(a) of this decree. 

(b) From hereafter removing from said voters 
list any of the names by the preceding para- 
graph hereof ordered to be reinstated thereon, 
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unless such removal be accomplished in strict 
accordance with the statutes of the State of 
Georgia and without any discrimination against 
any of the said persons by reason of their race 
or color, or otherwise. 

(c) From illegally denying to any Negro 
citizen of Randolph County, Georgia any of 
his or her rights under the election laws of the 
State of Georgia, or under the Constitution or 
laws of the United States touching the matter of 
suffrage by reason of their race or color, or other- 
wise. 

(d) From failing to afford any Negro citizen 
of Randolph County, Georgia, who desires to 
register as a voter, ample opportunity for mak- 
ing application for registration by supplying 
cards at the Tax Collector’s of Tax Commission- 
er’s office, as outlined in Sections 34-118 and 
34-114 of the Code of Georgia. 

(e) From failing at any time to permit to 
vote any Negro citizen of Randolph County, 
Georgia, of voting age and residential qualifi- 
cations, who, if not disqualified under Para- 
graph 1 of Section 2 of Article 2 of the Con- 
stitution of Georgia, Section 801, Title 2, Code 
of Georgia, can either (1) read intelligently and 
write legibly one of the several sections of the 
Constitution of this State or of the United 
States, which sections shall have been previously 
selected by the Registrars, or (2), if applicant, 
solely because of physical disability, is unable 
to read, can interpret such selected portion 
reasonably when read to him, the interpretation 
to be in the applicant’s own words giving words 
the significance ordinarily attached to them by 
laymen of ordinary, average intellect and attain- 
ments, or (3), can pass the oral examination 
on the thirty standard questions as prescribed 
in the election laws of Georgia. 

(f) From ruling ineligible to vote any Negro 
citizen of Randolph County, Georgia, of voting 
age and residential qualifications, who success- 
fully passes any one of the three tests outlined 
in the immediately preceding paragraph and 
from ruling ineligible any one of said persons 
who fails to pass test 1 and/or 2 above, unless 
he also fails test 3 above. 

(g) From requiring any Negro citizen of 
Randolph County, Georgia to stand test 2 if 
he has already passed test 1, or to stand test 
8 if he has already passed either test 1 or 2, 
or in any event to stand test 2 unless the ap- 
pliant, solely because of physical disability, is 
unable to read. 

(h) From invoking or using provisions of 
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Section 34-182 of the Code of Georgia against, 
or with respect to, any Negro citizen of Ran- 
dolph County, Georgia because of his raee or 
color, or otherwise than in perfect good faith, 
and in the event the provisions of said section 
are used with respect to any Negro citizen of 
Randolph County, Georgia, from disqualifying 
or ruling ineligible to vote any such person ex- 
cept on tests and examinations specifically 
authorized by the election laws of Georgia and 
given and administrated in strict accordance 
therewith. 

(i) From holding any hearings of evidence 
upon the qualifications of any Negro citizen 
of Randolph County, Georgia as a voter behind 
closed doors or other than in public. 

(j) From failing to meet (this immediate 
paragraph relates solely to said Registrars and 
their successors in office) at the courthouse dur- 
ing voting hours of each election day for the 
purpose of considering the qualifications of 
voters whose names may have been omitted 
by inadvertence or mistake from the list of 
qualified voters. 

(k) From failing to afford and award to any 
Negro citizen of Randolph County, Georgia, 
in a fair, impartial and non-discriminatory 


manner, each and every right such person has, 
or may have, under the election laws of the 
State of Georgia and under the Constitution and 
laws of the United States pertaining to suffrage 
as said law now exist and as they may from 
time to time hereafter change. 

(1) From failing to keep and preserve any 
and all records required under the registration 
laws of Georgia required to be kept by Regis- 
trars. 

This Court retains jurisdiction of this cause 
for the purpose of passing any and all additional 
orders herein as may, in its judgment, become 
necessary for the purpose of modifying the 
same if, in its judgment, modification becomes 
necessary, and for the purpose of enforcing 
the same. 

It is further Ordered, Adjudged and Decreed 
that the named plaintiffs have and recover from 
the three defendant Registrars, C. C. Martin, 
R. S. Banks and J. W. Lay, their costs and 
disbursements incurred in this action, the same 
to be approved and taxed by the Clerk and 
one-third of the aggregate amount of said costs 
being hereby taxed against each of the said 
three defendant Registrars. 





FAMILY RELATIONS 
Adoption—District of Columbia 


In re: ADOPTION OF A MINOR 


United States Court of Appeals, District of Columbia Circuit, No. 12549, July 7, 1955. 


SUMMARY: The white natural mother of a child born out of wedlock in 1949 whose natural 
father was also white joined with the child’s stepfather, a Negro, in a petition to the United 
States District Court for the District of Columbia for the adoption of the child by the step- 
father. The District Court denied the petition, stating in part: “Another problem arises out 
of the fact that the stepfather is a colored man, while the mother and boy are white people. 
This situation gives rise to a difficult social problem. The boy when he grows up might lose 
the social status of a white man by reason of the fact that by record his father will be a negro 


if this adoption is approved. I feel the court should not fashion the child’s future in this 
manner.” 


The Court of Appeals (BAZELON, DANAHER and BASTIAN, Circuit Judges) reversed and 
remanded, stating, in an opinion by BAZELON, C. J., in part: 


o sd o 





Nor can denial of the adoption rest on a dis- 
tinction between the “social status” of whites 
and Negroes. There may be reasons why a 
difference in race, or religion, may have rele- 
vance in adoption proceedings. But that factor 


alone cannot be decisive in determining the 
child’s welfare." It does not permit a court to 


[1.] pike Court’s footnote is renumbered and other 
‘ootnotes omitted.] Unlike some other statutes, the 
District of Columbia law does not prohibit inter- 
racial adoptions. See Comment, Moppets on the 
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ignore all other relevant considerations. Here 
we think those other considerations have con- 


Market: The Problem of Unregulated Adoptions, 
59 Yale L. J. 715, 722 n. 86 (1950). It merely 
requires a statement of the race of peteionss and 
the adoptee or his natural parents. D. Code § 
16-214 Sain. 1954), feckesiy§ 16-201 (1951). 
Even under a statute ‘directing that a court “when 
practicable must give custody only to persons of 
the same religious faith as that of the child,” it 
has been held that “identity of religion, should 
(not) be the sole cr necessarily the principal con- 
sideration.” Petition of Gally, 320 Mass. 148, 148, 
bas lace Th 25 (1952). Cf. Petition of Gold- 

——, 121 N.E. 2d 848 (1954), cert. 
pet cy US. 942 (1955). 


trolling ‘weight. 

The child is living in the happy home of its 
natural mother and stepfather, receiving the 
same loving care they give to the two children 
born of their marriage. That it is in the best in- 
terests of the child to live in that home with 
the natural mother is obvious. It is equally 
plain that the child will continue to live there 
no matter what disposition is made of this case. 
Hence denial of adoption could only serve the 
harsh and unjust end of depriving the child of 
a legitimatized status in that home. 





FAMILY RELATIONS 
Marriage—Virginia 
Ham Say NAIM v. Ruby Elaine NAIM 


Supreme Court of Appeals of Virginia, June 18, 1955, 87 S.E.2d 749. 


SUMMARY: A Chinese and a Caucasian left Virginia for North Carolina to be married in that 
state, in order to avoid the Virginia statute prohibiting marriage between persons of those 
races. Later a suit for annulment of the marriage was brought in a Virginia court, which 
annuled the marriage. On appeal, the Supreme Court of Appeals of Virginia held that the 
marriage was void under the Virginia miscegenation statute. (The United States Supreme 
Court subsequently remanded the case to the state court. See the SUPREME COURT section). 


BUCHANAN, Justice. 


This is an appeal from a decree of the court 
below holding the marriage between the appel- 
lant and the appellee to be void under § 20-54 
of the Code of Virginia, 1950, which is part of 
“An Act to preserve racial integrity”, enacted 
by the General Assembly and approved March 
20, 1924, Acts 1924, ch. 371. 

The material facts are not in dispute. The 
suit was brought by the appellee, who is a white 
person, duly domiciled in Virginia. The ap- 
pellant is a Chinese and was a non-resident of 
the State at the time of the institution of the 
suit. On June 26, 1952, they left Virginia to 
be married in North Carolina. They were mar- 
ried in that State and immediately returned to 
Norfolk, Virginia, where they lived together as 
husband and wife. It is conceded that they 
left Virginia to be married in North Carolina 
for the purpose of evading the Virginia law 
which forbade their marriage. 

[Virginia Siatute] 

The Virginia statute, § 20-54, in effect at the 
time of the marriage, is as follows: 

“It shall hereafter be unlawful for any 


white person in this State to marry any 
save a white person, or a person with no 
other admixture of blood than white and 
American Indian. For the purpose of this 
chapter, the term ‘white person’ shall apply 
only to such person as has no trace what- 
ever of any blood other than Caucasian; but 
persons who have one-sixteenth or less of 
the blood of the American Indian and have 
no other non-Caucasian blood shall be 
deemed to be white persons. All laws here- 
tofore passed and now in effect regarding 
the intermarriage of white and colored 
persons shall apply to marriages prohibited 
by this chapter.” 

Virginia statutes regarding the intermarriage 
of white and colored persons in effect at the 
date of the marriage, and now in effect, provide 
that all marriages between a white person and 
a colored person shall be absolutely void, § 
20-57; that if a white person and a colored 
person go out of the State for the purpose of 
being married and with the intention of return- 
ing, and after being married return and reside 
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here, and cohabit as man and wife, they shall 
be punished as provided in § 20-59, and the 
marriage shall be governed by the same law as 
it it had been solemnized in this State. Section 
20-59 provides that they shall be guilty of a 
felony and confined in the penitentiary for not 
less than one nor more than five years.” 

As stated in appellant’s brief, the only question 
at issue is whether the marriage of the appeHant 
and appellee could be annulled on the ground 
of their racial ineligibility to marry one another. 


[Jurisdiction] 


The first assignment of error charges that the 
trial court was constitutionally without the 
power to annul the marriage on the basis of 
race; in other words, that the court did not have 
requisite potential jurisdiction. This argument 
seems to be in anticipation of a contention that 
was not made by the Commonwealth, which ap- 
pears amicus curiae, the appellee not appearing 
on this appeal. We said in Pretlow v. Pretlow, 
177 Va. 524, 548-549, 14 S.E.2d 381, 387, that 
“annulment rests within the inherent power of 
equity”; but of course if the Federal Constitu- 
tion forbids the enforcement of the statute under 
which the court acted. it likewise forbids the 
enforcement of the same prohibition by inde- 
pendent judicial action. “A State acts by its 
legislature, its executive or its judicial authori- 
ties. It can act in no other way.” Ex parte 
Virginia, 100 U.S. 339, 347, 25 L.Ed. 676, 679. 
“The judicial act of the highest court of the 
state, in authoritatively construing and enforc- 
ing its laws, is the act of the state.” Twining 
v. New Jersey, 211 U.S. 78, 29 S.Ct. 14, 16, 58 
L.Ed. 97; Shelley v. Kraemer, 334 U.S. 1, 15, 
68 S.Ct. 836, 842-848, 92 L.Ed. 1161, 3 A.L.R. 
2d 441. 

We need not linger over this first assignment 
because the remaining assignment of error pre- 
sents the real issue—whether the statute in 
question’ is beyond the power of the State to 
enact under the Due Process and Equal Protec- 
tion clauses of the Fourteenth Amendment. 


[State Control] 


Marriage, the appellant concedes, is subject 
to the control of the States. Nearly seventy 
years ago the Supreme Court said, and it has 
said nothing to the contrary since: “Marriage, 


1. Other sections of the Virginia Code prohibit mar- 
riages of persons within certain degrees of con- 
sanguinity and affinity, bigamous marriages, mar- 
riage of insane, epileptic or feeble-minded persons; 
of habitual criminals and of persons under a pre- 


sated minimum age. Title 20, Chapter 3, Code 


as creating the most important relation in life, 
as having more to do with the morals and civil- 
ization of a people than any other institution, 
has always been subject to the control of the 
legislature.” Maynard v. Hill, 125 U.S. 190, 8 
S.Ct. 723, 726, 81 L.Ed. 654, 657. And nine 
years before that: “Marriage, while from its 
very nature a sacred obligation, is, nevertheless, 
in most civilized nations, a civil contract, and 
usually regulated by law. Upon it society may 
be said to be built, and out of its fruits spring 
social relations and social obligations and duties, 
with which government is necessarily required 
to deal.” Reynolds v. United States, 98 U.S. 
145, 25 L.Ed. 244, 250. That case was written 
by Chief Jusice Waite, who said, in upholding 
a conviction of bigamy against a defense on the 
ground of the religious practice of polygamy 
authorized by the defendant’s church, “it is im- 
possible to believe that the constitutional guar- 
anty of religious freedom was intended to pro- 
hibit legislation in respect to this most important 
feature of social life.” 

In the same year, 1878, it was written by this 
court, in Kinney v. Commonwealth, 30 Grat. 
858, 862, 71 Va. 858, 862: 

“There can be no doubt as to the power 
of every country to make laws regulating 
the marriage of its own subjects; to declare 
who may marry, how they may marry, and 
what shall be the legal consequences of 
their marrying. The right to regulate the 
institution of marriage; to classify the parties 
and persons who may lawfully marry; to 
dissolve the relation by divorce; and to 
impose such restraints upon the relation 
as the laws of God, and the laws of pro- 
priety, morality and social order demand, 
has been exercised by all civilized govern- 
ments in all ages of the world.” See also 
Ex parte Kinney, 14 Fed. Cas. 602, No. 7, 
825, 3 Hughes 9, 3 Va. Law J. 370. 

More recently, in Wood v. Commonwealth, 
159 Va. 963, 965, 166 S.E. 477, 85 A.L.R. 121, 
this court said “that the preservation of racial 
integrity is the unquestioned policy of this 
state, and that it is sound and wholesome, cannot 
be gainsaid.” And in Toler v. Oakwood, etc., 
Corp., 178 Va. 425, 484, 4 S.E.2d 364, 368, 
127 A.L.R. 430; “There can be no question of 
the public policy of Virginia with reference to 
miscegenation.” 

In State v. Gibson, 36 Ind. 389, 10 Am.Rep. 
42, a statute prohibiting the intermarriage of 
Negroes and white persons was held not to 
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violate any provision of the Fourteenth Amend- 
ment or the Civil Rights laws. In the course 
of a well-reasoned and well-supported disctis- 
sion of the powers retained by and inherent in 
the States under the Constitution, the court said: 
“# * ® In this State marriage is treated 
as a civil contract, but it is more than a 
mere civil contract. It is a public institu- 
tion established by God himself, is recog- 
nized in all Christian and civilized nations, 
and is essential to the peace, happiness, and 
well-being of society. ° * * The right, in 
the states, to regulate and control, to guard, 
protect, and preserve this God-given, civil- 
izing, and Christianizing institution is of 
inestimable importance, and cannot be sur- 
rendered, nor can the states suffer or permit 
any interference therewith. If the federal 
government can determine who may marry 
in a state, there is no limit to its power. 

* © ©” 36 Ind. at pages 402-408. 

It was said in that case that the question was 
one of difference between the races, not of su- 
periority or inferiority, and that the natural 
law which forbids their intermarriage and the 
social amalgamation which leads to a corrup- 
tion of races is as clearly divine as that which 
imparted to them different natures. 

In Green v. State, 58 Ala. 190, 29 Am.Rep. 
789, the question was whether the State could 
make the marriage of a white person with a 
person of the colored race a punishable offense. 
The court held that the State had and retained 
that power; that while marriage was a contract, 
it was one of a peculiar character and subject 
to peculiar principles, the most interesting and 
important in its nature of any in society, and 
not embraced in the constitutional interdiction 
of legislative acts impairing the obligation of 
contracts. Manifestly, said the court, it is for 
the peace and happiness of the colored race, 
as well as of the white, that laws prohibiting 
intermarriage of the races should exist, and 
“How, then, can it be maintained that the States 
of this Union, in adopting amendments which 
make no allusion to such intermarriages, in- 
tended to deprive themselves of the important 
power of regulating matters of so great conse- 
quence and delicacy within their own borders 
for themselves, as it always was their undoubted 
right to do.” 29 Am.Rep. at page 748. 

In 36 Am.Jur., Miscegenation, § 3, p. 452, it 
is said: 

“In accordance with the power of. every 
country to make laws regulating the mar- 


riage ‘of its own subjects, to declare who 
may marry, how they may marry, and what 
shall be the legal consequences of their 
marrying, it is considered as well settled 
that although miscegenation statutes have 
been persistently attacked on the ground 
that they are violative of the United States 

Constitution, they nevertheless constitute 

a proper exercise of the power of each 

state to control its own citizens. ° * 

More than half of the States of the Union 
have miscegenation statutes. With only one 
exception they have been upheld in an un- 
broken line of decisions in every State in which 
it has been charged that they violate the Four- 
teenth Amendment: State v. Pass, 59 Ariz. 16, 
121 P.2d 882; Dodson v. State, 61 Ark. 57, 31 
S.W. 977; Jackson v. City and County of Denver, 
109 Colo. 196, 124 P.2d 240; Scott v. Georgia, 
39 Ga. 321; State v. Jackson, 80 Mo. 175, 50 
Am.Rep. 499; State v. Kennedy, 76 N.C. 251, 
22 Am.Rep. 683; In re Shun T. Takahashi’s Es- 
tate, 113 Mont. 490, 129 P.2d 217; In re Paquet’s 
Estate, 101 Or. 393, 200 P. 911; Lonas v. State, 
50 Tenn. 287; Frasher v. State, 3 Tex.App. 263; 
30 Am.Rep. 131. 

The exception is California, where a divided 
court held to the contrary with three of the 
seven judges dissenting, in Perez v. Sharp, 32 
Cal.2d 711, 198 P.2d 17 (sub nom. Perez v. 
Lippold). In one of the two concurring opinions 
it was pointed out that since California recog- 
nized a marriage performed in another State 
between persons of the white and colored races, 
such marriage could not be considered vitally 
detrimental to public health and morals, and 
that the California statutes forbidding miscege- 
netic marriages were distinguished from such 
statutes in other States in that they were en- 
tirely declaratory, while all the others carried 
with them punishments for violations, indicat- 
ing an attitude of comparative indifference on 
the part of the California legislature and the 
absence of any clearly expressed. sentiment or 
policy. However that may be, the holding is 
contrary to the otherwise uninterrupted course 
of judicial decision, both State and Federal, as 
pointed out in the dissenting opinion, with 
which we agree. 

Stevens v. United States, 10 Cir., 146 F.2d 
120, involved the validity of an Oklahoma sta- 
tute, 43 O.S. 1951 § 12, which forbade the mar- 
riage of a person of African descent to any 
person not of such descent, or the marriage of 
any person not of African descent to a person 
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of such descent, violation of which was punish- 
able as a felony and the marriage declared in 
effect to be a nullity. The statute was chal- 
lenged by the party of African descent on the 
ground that it violated the Fourteenth Amend- 
ment. The court held: 

“e © © Marriage is a consentient cove- 
nant. It is a contract in the sense that it 
is entered into by agreement of the parties. 
But it is more than a civil contract between 
them, subject to their will and pleasure 
in respect of effects, continuance, or disso- 
lution. It is a domestic relation having to 
do with the morals and civilization of a 
people. It is an essential institution in every 
well organized society. It affects in a 
vital manner public welfare, and its con- 
trol and regulation is a matter of domestic 
concern within each state. A state has 
power to prescribe by law the age at which 
persons may enter into marriage, the pro- 
cedure essential to constitute a valid mar- 
riage, the duties and obligations which it 
creates, and its effects upon the property 
rights of both parties. Maynard v. Hill, 
125 U.S. 190, 8 S.Ct. 723, 31 L.Ed. 654. 
And within the range of permissible adop- 
tion of policies deemed to be promotive of 
the welfare of society as well as the indi- 
vidual members thereof, a state is em- 
powered to forbid marriages between per- 
sons of African descent and persons of 
other races or descents. Such a statute does 
not contravene the Fourteenth Amend- 
ment. * * *” 146 F.2d at page 123. 

From the Slaughter-House Cases, 1878, 16 
Wall. 36, 83 U.S. 36, 21 L.Ed. 394, to Brown v. 
Board of Education, 1954, 347 U.S. 483, 74 S.Ct. 
686, 98 L.Ed. 873, 38 A.L.R.2d 1180, and Bolling 
v. Sharpe, 347 U.S. 497, 74 S.Ct. 698, 98 L.Ed. 
884, the Supreme Court has made no decision 
at variance with the holding in the Stevens 
case. It has on numerous occasions invoked 
the provisions of the Fourteenth Amendment 
to invalidate State legislation and decision with 
respect to political and civil rights, but it has 
not denied to the States the right to deal with 
their social and domestic problems and to legis- 
late in regard to the marriage relation. On the 
contrary, it has been at pains to exclude that 
relation from the effects of its holdings. 

[Pace v. Alabama] 


In Pace v. Alabama, 106 U.S. 583, 1 S.Ct. 637, 
638, 27 L.Ed. 207, an Alabama statute provided 
that if a white person and a Negro intermarried 


or lived in adultery or fornication with each 
other, they should be imprisoned in the peni- 
tentiary. Another statute provided smaller pun- 
ishment for any man and woman who lived 
together in adultery or fornication. A white 
woman and Pace, a Negro, were convicted 
under the first-mentioned statute and Pace ap- 
pealed, claiming that the statute was in con- 
flict with the Equal Protection clause of the 
Fourteenth Amendment. In affirming the con- 
viction the court said: “Equality of protection 
under the laws implies not only accessibility 
by each one, whatever his race, on the same 
terms with others to the courts of the country 
for the security of his person and property, but 
that in the administration of criminal justice he 
shall not be subjected, for the same offense, 
to any greater or different punishment.” It was 
held that there was no discrimination against 
either race in the statute; that “Whatever dis- 
crimination is made in the punishment pre- 
scribed in the two sections is directed against 
the offense designated and not against the per- 
son of any particular color or race. The punish- 
ment of each offending person, whether white 
or black, is the same.” 

[Plessy v. Ferguson] 

In Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 

1138, 1141, 41 L.Ed. 256, 259, the court said: 

“Laws forbidding the intermarriage of 
the two races may be said in a technical 
sense to interfere with the freedom of con- 
tract, and yet have been universally recog- 
nized as within the police power of the 
ae Rat 
[Civil Rights Acts] 

Again in Buchanan v. Warley, 245 U.S. 60, 
38 S.Ct. 16, 19, 20, 62 L.Ed. 149, in speaking 
of the Civil Rights statutes enacted under the 
Thirteenth and Fourteenth Amendments, the 
court stated: “These enactments did not deal 
with the social rights of men, but with those 
fundamental rights in property which it was 
intended to secure upon the same terms to citi- 
zens of every race and color.” And further: 
“The case presented does not deal with an at- 
tempt to prohibit the amalgamation of the 
races. The right which the ordinance annulled 
was the civil right of a white man to dispose of 
his property if he saw fit to do so to a person 
of color and of a colored person to make such 
disposition to a white person.” 

[Shelley v. Kraemer] 

Shelley v. Kraemer, supra, likewise recog- 

nized the distinction between social legislation 
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and the rights intended to be protected by the 
Fourteenth Amendment in these words: 
“The historical context in which the 

Fourteenth Amendment became a part of the 
Constitution should not be forgotten. What- 
ever else the framers sought to achieve, it 
is clear that the matter of primary concern 
was the establishment of equality in the 
enjoyment of basic civil and political rights 
and the preservation of those rights from 
discriminatory action on the part of the 
States based on considerations of race or 
color. * * *” 68 S.Ct. at page 847. 

[Brown v. Board of Education] 


Brown v. Board of Education, supra [347 U.S. 
483, 74 S.Ct. 691], reached its conclusion that 
segregation in the public schools was contrary 
to the Equal Protection clause on the basis 
that education is perhaps the most important 
function of State and local governments, “the 
very foundation of good citizenship”, and that 
the opportunity to acquire it, “where the state 
has undertaken to provide it, is a right which 
must be made available to all on equal terms.” 

No such claim for the intermarriage of the 
races could be supported; by no sort of valid 
reasoning could it be found to be a foundation 
of good citizenship or a right which must be 
made available to all on equal terms. In the 
opinion of the legislatures of more than half 
the States it is harmful to good citizenship. 

In the same tenor Bolling v. Sharpe, supra 
[847 U.S. 497, 74 S.Ct. 694], pointed out that 
as long ago as 1896 the court declared the prin- 
ciple that the Constitution forbids, “so far as 
civil and political rights are concerned,” dis- 
crimination against any citizen because of his 
race. In respect to the question of due process 
of law, the court said that “Liberty under law 
extends to the full range of conduct which the 
individual is free to pursue, and it cannot be 
restricted except for a proper governmental ob- 
jective.” 

It is the considered opinion of the people of 
more than half of the States of the Union that 
the prohibition against miscegenetic marriage 
is a proper governmental objective, and all the 
courts which so far have dealt with the question, 
with the one exception noted, have held that 
that is so. 

As recently as November 22, 1954, the Su- 
preme Court denied a petition for certiorari to 
the Court of Appeals of Alabama in the case 
of Jackson. v. State, 87 Ala.App. 519, 72 So.2d 
114, 115, in which certiorari had likewise been 


denied by the Supreme Court of Alabama. 260 
Ala. 698, 72 So.2d 116; Id., 348 U.S. 888, 75 
S.Ct. 210. In that case the appellant had been 
convicted under the Alabama miscegenation 
statute which made it a felony for any white 
person and any Negro or the descendant of any 
Negro to intermarry or live in adultery or forni- 
cation with each other. The conviction was 
affirmed against the contentions that the statute 
denied to the appellant, a Negro, “her constitu- 
tional right and privilege of intermarrying with 
a white male person”, and that it violated the 
Privileges and Immunities, the Due Process and 
the Equal Protection clauses of the Fourteenth 
Amendment. 

If the prevention of miscegenetic marriage 
is a proper governmental objective, and within 
the competency of the State to effect, which we 
hold it to be, then § 20-54 of the Code, supra, 
under attack, is a valid enactment unless the 
classification made by the statute is arbitrary and 
without reasonable relation to the purpose in- 
tended to be effected. As was said in Purity 
Extract & Tonic Co. v. Lynch, 226 U.S. 192, 
33 S.Ct. 44, 46, 47, 57 L.Ed. 184: “It is also well 
established that, when a state exerting its recog- 
nized authority, undertakes to suppress what it 
is free to regard. as a public evil, it may adopt 
such measures having reasonable relation to that 
end as it may deem necessary in order to make 
its action effective.” And again: “The inquiry 
must be whether, considering the end in view, 
the statute passes the bounds of reason and 
assumes the character of a merely arbitrary 
fiat.” 

The only way by which the statute could be 
made effective was by classification of the races. 
If preservation of racial integrity is legal, then 
racial classification to effect that end is not pre- 
sumed to be arbitrary. 

[Presumption of Reasonableness] 


It does not appear from this record that the 
appellant questioned the reasonableness of the 
classification in the trial court. There is no 
evidence in the record suggesting that the classi- 
fication made by the statute is unreasonable or 
that it is not reasonably related to the purpose 
intended to be accomplished. In the absence 
of all evidence to the contrary, the presumption 
of reasonableness is very strong. 

"  “® ® ® When the classification made by 
the legislature is called in question, if any 
state of facts reasonably can be conceived 
that would sustain it, there is a presump- 
tion of the existence of that state of facts, 
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and one who assails the classification must 

carry the burden of showing by a resort to 

common knowledge or other matters which 
may be judicially noticed, or to other legiti- 
mate proof, that the action is arbitrary. 

* © ©” Borden’s Farm Products Co. v. 

Baldwin, 298 U.S. 194, 55 S.Ct. 187, 192, 

79 L.Ed. 281. 

Such is the established rule in this Common- 
wealth as well as in all other jurisdictions. 
Martin’s Ex’rs v. Commonwealth, 126 Va. 608, 
102 S.E. 77, 724; Bowman v. Virginia State 
Entomologist, 128 Va. 351, 105 S.E. 141, 12 
A.L.R. 1121; Joy v. Green, 194 Va. 1003, 76 
S.E.2d 178; Bray v. County Board, etc., 195 
Va. 31, 77 S.E.2d 479; 12 Am.Jur., Constitutional 
Law,-§ 521, p. 214; 16 CJ.S., Constitutional 
Law, § 99, page 250. 

{Police Power] 

The institution of marriage has from time 
immemorial been considered a proper subject 
for State regulation in the interest of the public 
health, morals and welfare, to the end that 
family life, a relation basic and vital to the 
permanence of the State, may be maintained in 
accordance with established tradition and cul- 
ture and in furtherance of the physical, moral 
and spiritual well-being of its citizens. 

We are unable to read in the Fourteenth 


Amendment to the Constitution, or in any other 
provision of that great document, any words 
or any intendment which prohibit the State 
from enacting legislation to preserve the racial 
integrity of its citizens, or which denies the 
power of the State to regulate the marriage 
relation so that it shall not have a mongrel breed 
of citizens. We find there no requirement that 
the State shall not legislate to prevent the ob- 
ligation of racial pride, but must permit the 
corruption of blood even though it weaken or 


destroy the quality of its citizenship. Both’ 


sacred and secular history teach that nations 
and races have better advanced in human prog- 
ress when they cultivated their own distinctive 
characteristics and culture and developed their 
own peculiar genius. 

Regulation of the marriage relation is, we 
think, distinctly one of the rights guaranteed 
to the States and safeguarded by that bastion 
of States’ rights, somewhat battered perhaps 
but still a sturdy fortress in our fundamental 
law, the tenth section of the Bill of Rights, 
which declares: “The powers not delegated to 
the United States by the Constitution, nor pro- 
hibited by it to the states, are reserved to the 
states respectively, or to the people.” 

The decree appealed from is 

Affirmed. 





MILITARY SERVICE 
Courts-Martial—Federal Statutes 


Earnest WILSON vy. Fred T. WILKINSON, Acting Warden, United States Penitentiary, Lewis- 


burg, Pennsylvania. 


United States District Court, Middle District, Pennsylvania, March 17, 1955, 129 F.Supp. $24. 


SUMMARY: A Negro military prisoner brought a habeas corpus proceeding, alleging, inter 
alia, denial of due process because court-martial was composed of all white members. The 
application was denied, the Court, per FOLLMER, District Judge, stating, in part: 


° * oO 

As to the first proposition, the mere fact that 
the court was composed solely of white persons 
is not in itself a denial of due process.[1] Con- 
sequently, whether the same rule as to denial 
of due process which is applicable to the civil 
courts would be equally applicable to a general 


1. [Footnotes renumbered] 
50 C.J.S., Juries, § 135; Hernandez v. State of 
Texas, 347 U.S. 475, 71 S.Ct. 667, 98 L.Ed. 866. 


court-martial convened under the Uniform Code 
of Military Justice, 50 U.S.C.A. § 551 et seq., 
does not become pertinent here. Furthermore, 
the question was not raised in the court-martial 
trial nor in any of the subsequent appellate 
proceedings and cannot therefore be considered 
by this Court.[?] 

e ° ° 





2. Burns v. Wilson, 346 U.S. 137, 73 S.Ct. 1045, 97 
L.Ed. 1508; Suttles v. Davis, 10 Cir., 215 F.2d 760. 
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ALIENS 


Immigration—Federal Statutes 


UNITED STATES ex rel. LEE KUM HOY et al. v. SHAUGHNESSY 
United States District Court, Southern District, New York, August 31, 1954, 123 F.Supp. 674. 


SUMMARY: On petition for writ of habeas corpus, Chinese detained by United States immi- 
gration authorities alleged that the use of blood tests to determine paternity, though author- 
ized for all immigrants, was, in fact, applied only to Chinese and was thus discriminatory. The 
United States District Court held that the use of blood tests in itself is not a violation of 
due process, but that due process would be violated if the tests were administered only to 


Chinese. 
DIMOCK, District Judge. 


This writ of habeas corpus was originally sued 
out to attack the right of respondent to hold 
three persons of the Chinese race born in China 
who had been excluded from the United States. 
They had contended that they were American 
citizens by virtue of the citizenship of one Lee 
Ha whom they claimed as their father. They 
were then held pursuant to a determination of 
a Board of Special Inquiry rejecting the claim 
of paternity. The determination was based 
largely upon the results of blood tests which 
were held to preclude the possibility of the 
claimed paternity. 

On a previous hearing I held that relators 
had been denied opportunities to which they 
were entitled to attack the blood tests. D.C., 
115 F.Supp. 302. I therefore directed that the 
writ should be sustained unless the hearing be- 
fore the Board of Special Inquiry be reopened 
for proceedings which would afford relators 
those opportunities. 

The hearing was reopened and relators were 
afforded all of the rights to which I had held 
them to be entitled. They declined to avail 
themselves of the opportunity to present the 
results of further blood tests. The Board of 
Special Inquiry reached the same result as on 
the earlier hearing and its determination was 
sustained by the Board of Immigration Appeals. 
So far as quantum of the evidence is concerned, 
there was before the Board of Special Inquiry 
and the Board of Immigration Appeals, if we 
include the blood test testimony, more than that 
minimum necessary to render their conclusion 
safe against attack as reached without due pro- 
cess of law. 

On that basis the Government asks an order 
dismissing the writ. Relators, however, point to 
two matters left undecided by my previous 
opinion: first, the point that the mere. require- 
ment of a blood test is a denial of due process 


of law and, second, the claim that blood tests 
are actually used only in the cases of persons 
of the Chinese race and that this limitation of 
the use of the tests constitutes such discrimina- 
tion as to deny these relators due process of law. 

I found it unnecessary when the case was 
originally before me to decide either of these 
questions since there was no sufficient evidence 
that the blood tests here were actually required 
of these relators and their parents. Additional 
evidence taken establishes, first, that the tests 
were administered as if they were a matter of 
course though the subjects were not advised 
expressly that the relators would be excluded 
if they and their parents did not submit, and, 
second, that none of the subjects made any ob- 
jection. 

[Use of Blood Tests] 

Putting the construction on the evidence least 
favorable to the Government it might be said, 
first, that relators were told: “Unless you and 
your alleged parents submit to blood tests your 
claim of American citizenship will not be ac- 
cepted” and, second, that, as a result of this 
compulsion, relators and the alleged parents 
submitted to the tests. Relators’ position must 
be that the use of evidence obtained by this 
means deprived them of their liberty without due 
process of law. They do not contend that, where 
authorized by an act of the legislature, the re- 
quirement of a blood test violates constitutional 
rights. See Camden & Suburban Ry. Co. v. 
Stetson, 177 U.S. 172, 20 S.Ct. 617, 44 L.Ed. 
721; Beach v. Beach, 72 App.D.C. 318, 114 F.2d 
479, 131 A.L.R. 804; Lue Chow Kon v. Brownell, 
D.C.S.D.N.Y., 122 F.Supp. 370, decided by Irv- 
ing R. Kaufman, J. Relators assert that resort to 
blood tests by the immigration authorities with- 
out Congressional sanction deprived them of 
their constitutional rights. 

The immigration authorities are charged with 
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the duty of determining the truth of the claims 
of those who apply for admission to the country 
as children of citizens. Blood tests, properly 
taken, can absolutely exclude the possibility of 
paternity in certain cases. Congress might con- 
stitutionally authorize the immigration authori- 
ties to require submission to a blood test as a 
condition to admission. An examining board 
does not overstep constitutional bounds if it, 
on its own authority, makes the same require- 
ment. An applicant’s refusal to submit to a blood 
test raises the logical inference that he knows 
that paternity does not exist and fears that -its 
nonexistence may be disclosed by the test. 

The cases that emphasize the lack of statutory 
authority to require physical examination, such 
as Union Pacific Ry. Co. v. Botsford, 141 U.S. 
250, 11 S.Ct. 1000, 35 L.Ed. 734, Camden & 
Suburban Railway v. Stetson, 177 U.S. 172, 20 
S.Ct. 617, supra, Howland v. Beck, 10 Cir., 56 
F.2d 35 and Taylor v. Diamond, 241 App.Div. 
702, 269 N.Y.S. 799, deal with orders by a court 
that litigants submit. It is pointed out by the 
leading case, Union Pacific Ry. Co. v. Botsford, 
that it is open to a jury to draw such inferences 
as it may think warranted from the fact that a 
litigant refuses to submit to a physical examina- 
tion even where the court has no power to 
compel submission. As I understand the situation 
here, the immigration authorities do not assert 
the power to compel submission to blood tests; 
they merely reserve to themselves the right to 
presume, from a refusal to submit to a blood 
test, that the result would be unfavorable to 
the refusing party. 

It is true that the enforcement of the rule “no 
blood test, no admission” might be unfair in 
some cases. It is conceivable that the person 
alleged by the applicant to be his father might, 
for reasons of his own, refuse to submit to blood 
test so that the applicant, though willing to sub- 
mit himself to the test, would be powerless to 
meet the condition. Relators, however, make 
no claim that any such state of facts exist here. 
Their claim is the bald one that the immigration 
authorities cannot in any case require submis- 
sion to a blood test as a condition to admission 
as a child of an American citizen. I cannot 
accept that contention. 


[Petitioner's Contention} 


That brings me to relators’ contention that 
blood tests are required only in the case of per- 
sons of the Chinese race and that such discrim- 
ination deprives them of due process of law. 


To substantiate their claims relators say that 
blood tests are required in the case of Chinese 
even where birth certificates are available and 
are never required in the case of others. On 
that subject relators’ counsel wrote respondent, 
before the reopened hearing by the Special In- 
quiry Officer, requesting that an Official of the 
District Office of the Immigration and Natural- 
ization Service be available to testify with re- 
gard to the practices of the Immigration Service 
and its policies with regard to the blood testing 
of Chinese persons and submit a statistical report 
on the following: 

(a) how many persons have been given blood 
tests for the purpose of disproving paternity 
since May 8, 1952. 

(b) how many of these persons have been 
from the Chinese race and how many from other 
races. 

(c) how many of the Chinese persons tested 
had birth certificates or other documentary evi- 
dence of their identity and how many did not. 

(d) of the persons of other than the Chinese 
race, how many of those given blood tests had 
birth certificates or other documentary evidence 
of their identity and how many did not. 

On the reopened hearing counsel for relators 
asked the Special Inquiry Officer whether a 
person had been produced pursuant to this re- 
quest. The Special Inquiry Officer replied “I 
find that it is not necessary to produce an official 
of the Immigration Service to testify with regard 
to policy as I feel that it has no bearing on the 
decision in this case as to whether it is the 
policy or is not the policy of the Immigration 
Service to test all Chinese applicants for admis- 
sion to the United States.” This was clear notice 
to relators that the Special Inquiry Officer would 
regard as immaterial evidence that persons of 
other races, though they did not produce birth 
certificates, were not subjected to blood tests. 

Nevertheless the Special Inquiry Officer dis- 
cussed in his opinion the claim of discrimination. 
He said “This is predicated upon the fact that it 
is believed by counsel that as blood typing tests 
are only conducted on persons of Chinese de- 
scent that this is prejudicial. * * * This does 
not mean by any stretch of the imagination that 
this same system could not and has not been 
used in cases of a similar nature. It just so 
happens that in no other situation has this ques- 
tion arisen.” 

The Board of Immigration Appeals said in its 
opinion “It is our belief that the issue of racial 
discrimination is not proper in this case.” 





epwmewnmoeo060nearrn 6 





COURTS 227 


[Denial of Due Process] 


Relators were denied due process of law by 
the Special Inquiry Officer's ruling on the hear- 
ing that the Immigration Department’s policy 
had no bearing on the case and by the Board 
of Immigration Appeals’ ruling that the issue of 
racial discrimination was not proper in the case. 

The failure to take evidence on the question 
of discrimination could be justified only by a 
holding that under no set of circumstances would 
requirement of blood tests of Chinese and non- 
requirement of blood tests of others amount to 
unconstitutional discrimination. Such a holding 
could not be supported in law. If the facts 
established a deliberate use of the blood test 
technique to exclude Chinese and admit others 
similarly qualified except for race, the discrimi- 
nation would clearly be unconstitutional. 

Relators contend that blood tests are used 
only in cases of Chinese applicants and that 
they are used in all cases of Chinese applicants. 
The Government seeks to explain any such prac- 
tice by the fact that China is the only country 
where records of births and marriages are not 
kept so that mere force of circumstances requires 
blood tests only in the cases of Chinese. Rela- 
tors further contend that the Government is satis- 
fied to accept documents in the case of applicants 
of other races but that, in the cases of Chinese, 
blood tests are required even when documents 
are available. Substance to the latter claim is 
lent by the cases of Goon Hew Man (V.P. 3 
8290, application now pending at the U. S. 
Consulate in Hong Kong) and Lee Soo Yiu (N. 
Y. 0300-422307 ). In the Goon case a contempo- 
raneous birth certificate issued by the British 
government at Hong Kong was produced, and in 
the Lee case a contemporaneous birth certificate 
issued by a large hospital in Canton was pro- 
duced, and yet in both cases, bluod tests were 
still required. 

Relators allege deliberate use of the blood 
test technique to exclude Chinese and admit 
others similarly qualified except for race. This 
result is reached, they say, because the applica- 
tion of the blood tests to Chinese and not to 
others constitutes more stringent enforcement 
of the immigration laws against Chinese than 
against others. Chinese persons, they say, are 
always subjected to the rigorous inquisition of 
a blood test while others, no matter how incon- 


clusive may be the other evidence, are never 
subjected to a blood test. If such deliberate 
use of the blood test technique to exclude 
Chinese exists, the discrimination against Chinese 
is clear even though the result may be to allow 
the admission of unqualified non-Chinese rather 
than to prevent the admission of qualified 
Chinese. It makes no difference that the com- 
plaint of the Chinese is against a failure to go 
to the full extent of the law in the case of non- 
Chinese rather than against going beyond the 
law in the case of Chinese. A minority could be 
as effectively persecuted by enforcing a law 
against them alone as by acting against them 
without warrant of law. 

[Racial Discrimination] 

Racial discrimination is abhorrent to our insti- 
tutions. Yick Wo v. Hopkins, 118 U.S. 356, 6 
S.Ct. 1064, 40 L.Ed. 220; Hirabayashi v. United 
States, 320 U.S. 81, 100, 63 S.Ct. 1875, 87 L.Ed. 
1774; Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 
698. The courts, in habeas corpus proceedings, 
struck down a statutory scheme which pre- 
scribed a different rule for determining paternity 
where a Chinese applicant sought admission as 
a child of a citizen than where the applicant 
was of another race. Quan Hing Sun v. White, 
9 Cir., 254 F. 402; Jeong Quey How v. White, 
9 Cir., 258 F. 618. 

Whether or not the requirement of blood tests 
in the case of Chinese applicants amounts to 
unconstitutional discrimination can only be de- 
termined by an examination of the facts. It may 
be that something less crude than a deliberate 
use of the blood test technique to exclude 
Chinese and to admit others would amount to 
unconstitutional discrimination but that need 
not be decided until the facts are ascertained. 


[Order] 


The writ will be sustained unless, within 20 
days from the date of the order to be entered 
hereon, the hearing before the Board of Special 
Inquiry is reopened for the purpose of (a) the 
introduction of evidence with respect to the 
requirement of blood grouping tests in the cases 
of persons of the Chinese race and the omission 
to require blood grouping tests under similar 
circumstances in the cases of persons of other 
races and (b) the determination, upon such 
evidence, of the issue of discrimination. 
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ALIENS 


Property Restrictions—Montana 
(See State v. Oakland in this Section under PROPERTY RESTRICTIONS—Alien Land laws). 





APPROPRIATIONS 


Anti-integration—Louisiana 
William R. ADAMS, et al. v. Fred S. LeBLANC, Attorney General of Louisiana, et al. 


Division D, 19th Judicial Court, Parish of East Baton Rouge, Louisiana, No. 54,200, December 1, 
1955. 


SUMMARY: Plaintiffs, as citizens and taxpayers of Louisiana, sought to enjoin the state’s 
attorney general, treasurer, and auditor from expending an appropriation of $100,000, made 
from the general fund by the Board of Liquidation of the State Debt to the attorney general’s 
office for the purpose of enforcing and maintaining the official policy of segregation in the 





state. (See the LEGISLATURES Section.) The Court, LINDSEY, J., stated in part: 


Plaintiffs here do not allege that they are 
injuriously affected by the state constitutional 
provision and the state statute here involved. 
They simply allege that the constitutional pro- 
vision and the statute are unconstitutional, and 
that, therefore, the appropriation for their de- 
fense is illegal and unconstitutional. 

It thus appears that plaintiffs’ petition spe- 
cifically negatives the conclusion that the con- 
stitutional provision and the statute here 
involved have ever been declared unconstitu- 
tional by any court; that the prayer of the 
petition does not seek to have them so declared; 
and that the petition does not provide the basis 
for an attack on their constitutionality. 

Considering plaintiffs’ petition, together with 
the documents offered in evidence, and the law 
applicable thereto, the following conclusions 
are, I think, justified as being either expressed 
or implicit therein: 

(1) The official policy of segregation in the 

state of Louisiana is set forth in Section 1 

of Article XII of the Constitution of Lou- 

isiana and Act 555 of the Legislature of 

Louisiana for the year 1954. 

(2) The appropriation in question was 

made for the purpose of defraying the ex- 

penses of the attorney general’s office in 
defending the constitutional provision and 
the statute referred to in (1) from attacks 
seeking to have them declared violative of 
the provisions of the Constitution of the 
United States. 


(3) Plaintiffs here are not questioning the 
right of the board to make appropriations, 
nor its right to make appropriations to the 
office of the attorney general, but are ques- 
tioning the legality and constitutionality of 
the particular appropriation here involved 
solely on the ground that it was made for the 
specific purpose of maintaining the legality 
and constitutionality of a provision of the 
state constitution and an act of the state 
legislature, both of which plaintiffs allege 
to be violative of the provisions of the Con- 
stitution of the United States. 

This case, then, poses the one question: Can 
these plaintiffs enjoin the state from expending 
state funds in defending and maintaining the 
legality and constitutionality of a provision of 
the state constitution and an act of the state 
legislature solely on the ground that plaintiffs 
allege the constitutional provision and the act 
of the legislature to be violative of the provisions 
of the Constitution of the United States? 

& * e 

It goes without saying that the attorney gen- 
eral has not authority to decree the unconsti- 
tutionality of any law. That is a judicial function 
and can be exercised only when the question is 
properly presented to the court. In my opinion 
it was the sworn duty of the attorney general 
to do precisely what he has done in the instant 
case. Following his request, the board, acting 
under constitutional authority, proposed the ap- 
propriation under attack, and it was approved 
by a majority of the members of the legislative 
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branch of the state government. We search in 
vain for any taint of unconstitutionality of il- 
legality in those proceedings. 

When plaintiffs allege the unconstitutionality 
of the state constitutional provision and the 
state statute here involved they do nothing more 
than express a legal conclusion, unsupported 
by any judicial decree and impossible of adjudi- 
cation here. This legal conclusion cannot be 
accepted as true on the consideration of the 
exception of no cause of action. Only well 


pleaded allegations of fact can be accepted as 
true on the consideration of that exception. Ac- 
cepting as true all well pleaded allegations of 
fact in plaintiffs’ petition, for the reasons above 
set forth, it is my opinion that the petition fails 
to state a cause of action. 

For these reasons the exception of no cause 
of action is maintained and plaintiffs’ suit is 
dismissed at their cost. 

Judgment will be signed accordingly. 





SPORTS 


Professional Boxing—Texas 


I. H. “Sporty” HARVEY v. M. B. MORGAN, Commissioner of Labor Statistics. 
Court of Civil Appeals, Texas, October 27, 1954, 272 S.W.2d 621. 


SUMMARY: A Negro professional boxer brought action against the state commissioner seek- 
ing a mandatory order requiring commissioner to grant permission to plaintiff to engage in 
racially mixed boxing matches and to enjoin commissioner from enforcing a state law pro- 
hibiting mixed boxing, on grounds that it denied rights guaranteed by the Fourteenth 
Amendment. The Texas Court of Civil Appeals at Austin held that the state statute 
prohibiting mixed boxing violated the Equal Protection Clause of the Fourteenth Amendment 





because not based on a reasonable classification, and reversed and remanded the case. 


HUGHES, Justice. 


Professional boxing is a lawful but strictly 
regulated activity in Texas. Art. 614-11(f), 
Texas Penal Code. One of the restrictions is 
that no one shall “knowingly permit any fistic 
combat match, boxing, sparring or wrestling 
contest or exhibition between any person of 
the Caucasian or ‘White’ race and one of the 
African or ‘Negro’ race”. 

Administration of the Act is conferred upon 
the Commissioner of Labor Statistics who cur- 
rently is the Honorable M. B. Morgan, appellee 
herein. 

Appellant is I. H. “Sporty” Harvey, a negro, 
who holds a valid license as a boxing performer. 

On July 20, 1958, appellant applied to Com- 
missioner Morgan for permission to have a 
professional prize fight with a person of “White 
or Caucasian descent.” 

The Commissioner refused this request by 
letter dated July 28, 1953, the only reasons 
assigned being the statute quoted above and 
an identical rule promulgated by him under 
authority of Art. 614. 

This suit was filed in the court below on Au- 
gust 18, 1953, appellant seeking a mandatory 


order requiring appellee to grant permission 
for appellant to engage in mixed fights and 
enjoining appellee from enforcing Sec. 11(f) 
of the statute or the rule. Alternative pleas were 
filed asking for a declaratory judgment upon the 
questions presented. 

The basis of appellant’s suit, as disclosed by 
his pleadings, is that the statute and rule of 
the Commissioner prohibiting white-negro fights 
constitute State action denying him rights guar- 
anteed by the Fourteenth Amendment to the 
Constitution of the United States! as well as 
civil rights guaranteed by the Federal Civil 
Rights Act.? 


1. The pertinent portion of such Amendment reading: 
“No State shall make or enforce any law whi 

shall abridge the B ste a or immunities of citi- 

zens of the United States; nor shall any State de- 

prive any person of life, liberty, or property, with- 

out due process of law; nor deny to any person 

_ within its jurisdiction the equal protection of the 


jaws. 
2. U.S.C.A., Title 42, Sec. 1981, which provides: 
“All pecsne within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts, to su 
be parties, give evidence, and to the full and eq 
benefit of all laws and proceedings for the security 
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Appellee answered by alleging validity of 
the statute and rule in question as being a 
proper exercise of the police power of the State 
and that 

“e * © the legislative purpose for such 
law and rule, particularly that portion com- 
plained of by Plaintiff, whereby a profes- 
sional boxing contest between a negro and 
a white person is prohibited, was to pre- 
vent situations which engendered racial 
feelings and tended toward racial riots.” 
Trial was to the court without a jury and 

resulted in a take nothing judgment for appel- 
lant. 

Numerous findings of fact were made by the 
trial court but only the following are considered 
to be of any importance in determining the 
issues presented: 

“Defendant's refusal to issue a permit 
for plaintiff to box a white professional 
boxer in the State of Texas was due solely 
to the fact that plaintiff is a Negro. 

“That professional boxing matches have 
a tendency to and do provoke disorder, 
quarrels, and breaches of the peace. 

“The professional boxing matches require 
much more police protection and service 
than do ordinary trades and occupations. 

“That the legislative intent in regulating 
professional boxing was to protect the pub- 
lic as well as the participants and in prohib- 
iting mixed matches was to keep down 
disorders and breaches of the peace.” 

There was no finding that mixed fights would 
result in race riots or other disturbances of an 
unusual nature. 

The evidence is undisputed that negro and 
white professional players have engaged in the 
same baseball, basketball and football contests 
in Texas and that no disturbance due to such 
mixed contests ever occurred. 

It is also undisputed that amateur negroes 
and whites have lawfully engaged in mixed 
sporting events, including boxing, in Texas 
without racial incidents. Some of those testify- 
ing to having witnessed such events without 
observing any race tensions or incidents were 
George Harold Scherwitz for 34 years sports 
editor of the San Antonio Light, Edgar L. Ber- 
lin, attorney and member of the Texas House 
of Representatives from Jefferson County, Dick 


of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, 
pains, penalties, taxes, licenses, and exactions of 
every kind, and to no other.” 


Peebles, sports editor of the San Antonio Ex- 
press since 1936, and Stanley Caufield, attorney, 
Deputy Boxing Commissioner of Texas and 
member of the Texas House of Representatives 
from El Paso. 

[Defendant's Evidence] 

Mr. Louis Quintinalla, active Deputy Boxing 
Commissioner assigned to the San Antonio Dis- 
trict, and appellee’s witness testified as follows: 

“Q. As a matter of fact, the high feeling 

* at a boxing match has very little to do with 
the national or racial extraction of the par- 
ticipants, does it? A. That is right 

“Q. It is just something that happens, no 
matter who is in the ring?. A. I would say 
yes. 

Commissioner Morgan testified at some length 
but we believe the following excerpts from his 
testimony fairly reflects the tenor of his views: 

“e * * T have discussed the case with 
quite a number of people, and I have drawn 
from the things that have been said to me 
that a great majority of the people of Texas 
believe that it would be the best to keep 
the law and not—that is, that the law not 
be repealed. In other words, the people of 
Texas, from the conversation I have had 
with folks, are of the opinion that the cus- 
toms and habits and traditions of the citi- 
zens of Texas are satisfied with our present 
law and think it would be best to keep the 
law on our books. 

“<e e % % * * 2 a 

“Q. Mr. Morgan, which people have you 
talked to in your investigation of the tradi- 
tions that would prejudice this preconcep- 
tion of the citizens of Texas? A. Oh, I have 
talked to many people. I have talked to 
practically all of our wrestling promoters. 
I know of no wrestling promoter in Texas 
that is for this, and, now, the boxing promo- 
ters generally are, would like to have mixed 
matches, but the public, the man on the 
street, and the man that contacts me at a 
wrestling show, many people have discussed 
it with me. 

“<% & 2 a 2 e e = 

“Now, these men in the street, is that on 
Congress Avenue in Austin? A. Usually at 
boxing shows. I attend the shows in Austin, 
Dallas and San Antonio. 

“Q. And those people told you that—A. 
And I have had people around the Capitol, 
many people, around the Capitol have 
talked to me about it. 
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“Q. That if a negro and a white man 
engaged in a professional boxing match, 
there would be a riot? A. There is a pos- 
sibility, there could be. 

“e * * Well, it is my considered opinion 
that it is to the best interest of boxing and 
wrestling that we retain our present law, 
forming that opinion, as I say, by having 
discussed the matter, and I think the habits 
and customs and traditions of Texas people 
are against mixed matches. I think that if 
the law is repealed or declared unconstitu- 
tional that it will actually hurt boxing and 
wrestling in Texas. I think it will complete- 
ly kill the Golden Gloves, which is the 
stepping-stone for professional boxers, * * * 

“e ® © it is my opinion that the people 
will fall away from—will become disinter- 
ested in boxing and wrestling matches to 
the extent that it will actually hurt the 
attendance at the boxing and wrestling 
matches. I think that the present-day—the 
newspapers are the sponsors of the Golden 
Gloves—every paper in Texas, almost, spon- 
sors Golden Gloves boxing, and to allow 
the mixed matches in the Golden Gloves, 
the pleasant customer who is now paying 
an admittance to see these contests, they 
will just gradually stay away from the 
game. The papers will become disinterested 
and withdraw their support. So, I think 
it will actually injure our amateur, and par- 
ticularly the Golden Glove event. It has 
done so in Oklahoma. It has practically 
killed the Golden Gloves in the State of 
Oklahoma. I think it will have the same 
effect in Texas. I don’t think the people of 
Texas are quite ready for us to abandon 
our present segregation and restriction on 
boxing and wrestling. * * * 

“Our very livelihood and the very nature 
of things, the State of Texas, the people's 
attitude toward these things is very definite, 
and there is a lot of folks have an opinion 
that it is a good thing. A greater number 
of people think otherwise. So there is a 
division of opinion in the people on matters 
of these kinds. Always. So, it is a matter I 
think, if it was left up to the vote of the 
people and by and through their represen- 
tatives in the Legislature, that is the answer 
to this question. I think, but I don’t think 
that the people of Texas are yet ready for 
this change. That is my considered. opin- 
ion. 


The récord also reflects that William E. Clay- 
ton, District Attorney at El Paso testified that 
he was a member of the House of Representa- 
tives in 1933 when the present boxing law was 
enacted and the legislative intent in prohibiting 
boxing matches between negroes and whites 
“was to prevent riots and disturbances which 
might arise incident to contests of such a nature 
between members of the two races.” 

Mr. Alton Ericson, Supervisor for the State 
Boxing and Wrestling Commission, Austin, tes- 
tified that in his opinion injecting race feelings 
into boxing exhibitions would increase tension, 
saying: 

“I have been to the boxing matches in 
San Antonio, and particularly where there 
was a white boy got a decision over a Latin 
American, and there was a near riot, and, 
in my opinion, if a colored boxer was boxing 
a white fighter, there would even be—or 
even a Latin American, there would be a 
greater tension. That is strictly my opinion.” 
Without discussing in detail the boxing pro- 

fession as it is regulated in Texas we note that 
fighters are classified according to weight and 
each division may have a champion and that 
while there may be negro champions in each 
division and white champions in each division 
there are only white champions, no negro 
champions and there can, of course, be no 
overall champion. If negroes and whites could 
fight each other there is evidence to the effect 
that negroes could match more and better fights 
and earn more money. 

Appellant has numerous assignments of error 
but the controlling question is whether the 
statute proscribing white and negro boxing 
exhibitions violates the Fourteenth Amendment 
to the Federal Constitution. 

[Constitutional Question] 

Appellant concedes that professional boxing 
is an activity which is subject to rigid regula- 
tion under police powers reserved to the State 
by the Federal Constitution. 

Every State power, however, including the 
police power, is limited by the inhibitions of 
the Fourteenth Amendment. Southern Railway 
Co. v. Commonwealth of Virginia ex rel. Shirley, 
290 U.S. 190, 54 S.Ct. 148, 78 L.Ed. 260. 

The equal protection clause of the Fourteenth 
Amendment, invoked here by appellant, does 
not take from the States the right and power 
to classify subjects of legislation so long as 
such classification is reasonable, is based on 
proper and justifiable distinctions and is not 
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clearly arbitrary. 
pp. 140-142. 

The classification of this statute is based on 
color, not all colors, just Caucasian “White” 
and African or “Negro” black. If this classifica- 
tion and discrimination is reasonable and justi- 
fiable then the statute is valid; otherwise, it is 
void. 

In Patsone v. Commonwealth of Pennsylvania, 
282 U.S. 188, 34 S.Ct. 281, 282, 58 L.Ed. 539, 
the Court in sustaining the validity of a State 
statute which forbade any foreign born person 
to kill wild game or own or possess a shotgun 


or rifle, said: 
“<“e ¢ © 


12 American Jurisprudence, 


we start with the general con- 
sideration that a state may classify with 
reference to the evil to be prevented, and 
that if the class discriminated against is or 
reasonably might be considered to define 
those from whom the evil mainly is to be 

feared, it properly may be picked out. A 

lack of abstract symmetry does not matter. 

The question is a practical one, dependent 

upon experience. The demand for symmetry 

ignores the specific difference that experi- 
ence is supposed to have shown to mark 
the class. It is not enough to invalidate the 
law that others may do the same thing and 
go unpunished, if, as a matter of fact, it is 
found that the danger is characteristic of the 
class named.” 

[School Segregation Case] 

There is no factor of State or local experience 
in this record, either at the time this statute 
was passed or during the 20 ensuing years, to 
justify the classification made therein. It is 
true that the Legislature may have feared evil 
results from mixed boxing but this record 
establishes those fears to have been unfounded. 
Consistent with this record is what we believe 
to be common knowledge to the same effect. 

Even if riotous conditions did result from 
mixed boxing exhibitions we doubt if this stat- 
ute would be sustained by the Federal Supreme 
Court in view of language which we find in 
some of its opinions. In Brown v. Board of 
Education of Topeka, 1954, 347 U.S. 483, 74 
S.Ct. 686, 98 L.Ed.—, outlawing segregation in 
public schools, the Court quoted in part from 
the Slaughter House Cases, 16 Wall. 36, 21 
L.Ed. 394, there cited, with the statement that 
the Court there interpreted the Fourteenth 
Amendment “as proscribing all State-imposed 
discriminations against the Negro race” as fol- 
lows: 


“It ordains that no State shall deprive 
any person of life, liberty, or property, 
without due process of law, or deny to any 
person within its jurisdiction the equal pro- 
tection of the laws. What is this but declar- 
ing that the law in the States shall be the 
same for the black as for the white; that 
all persons, whether colored or white, shall 
stand equal before the laws of the States, 
and, in regard to the colored race, for whose 
protection the amendment was primarily 
designed, that no discrimination shall be 
made against them by law because of their 
color? The words of the amendment, it is 
true, are prohibitory, but they contain a 
necessary implication of a positive immu- 
nity, or right, most valuable to the colored 
race,—the right to exemption from unfriend- 
ly legislation against them distinctively as 
colored,—exemption from legal discrimina- 
tions, implying inferiority in civil society, 
lessening the security of their enjoyment of 
the rights which others enjoy, and discrim- 
inations which are steps towards reducing 
them to the condition of a subject race.” 

In Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 
16, 18, 62 L.Ed. 149, the Court in holding void 
for want of “due process” under the Fourteenth 
Amendment, a city ordinance which prohibited 
negroes or whites, as the case might be, from 
living in blocks where the opposite race was 
predominant had this to say: 

“e @ * This drastic measure is sought 
to be justified under the authority of the 
state in the exercise of the police power. 
It is said such legislation tends to promote 
the public peace by preventing racial con- 
flicts; that it tends to maintain racial purity; 
that it prevents the deterioration of prop- 
erty owned and occupied by white people, 
which deterioration, it is contended, is sure 
to follow the occupancy of adjacent prem- 
ises by persons of color.” 

After discussing the Fourteenth Amendment 
the Court proceeded: 

“In the face of these constitutional and 
statutory provisions, can a white man be 
denied, consistently with due process of 
law, the right to dispose of his property to 
a purchaser by prohibiting the occupation 
of it for the sole reason that the purchaser 
is a person of color intending to occupy the 
premises as a place of residence? * * * 
That there exists a serious and difficult 
problem arising from a feeling of race 














hostility which the law is powerless to con- 

trol, and to which it must give a measure 

of consideration, may be freely admitted. 

But its solution cannot be promoted by de- 

priving citizens of their constitutional rights 

and privileges. ° * * 

“We think this attempt to prevent the 
alienation of the property in question to a 
person of color was not a legitimate exercise 
of the police power of the state, and is in 
direct violation of the fundamental law 
enacted in the Fourteenth Amendment of 
the Constitution preventing state interfer- 
ence with property rights’ except by due 
process of law. That being the case, the 
ordinance cannot stand.” 

This decision was followed by our own courts 
in Liberty Annex Corporation v. City of Dallas, 
Tex.Civ.App., Dallas, 289 S.W. 1067, affirmed 
Tex.Com.App., 295 S.W. 591. 

It was no answer in that case to say that 
whites and negroes received the same treatment 
and it is no answer here for as said in Shelley 
v. Kraemer, 834 U.S. 1, 68 S.Ct. 836, 846, 92 
L.Ed. 1161: 

“The rights created by the first section 
of the Fourteenth Amendment are, by its 
terms, guaranteed to the individual. The 
rights established are personal rights. It is, 
therefore, no answer to these petitioners 
to say that the courts may also be induced 
to deny white persons rights of ownership 
and occupancy on grounds of race or color. 
Equal protection of the laws is not achieved 
through indiscriminate imposition of in- 
equalities.” 

Professional boxing being a lawful calling 
in this State we believe that statutes which 
regulate it fall within the inhibitions of the 
Fourteenth Amendment within the rule that 
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“If some persons engaged in a calling or 
business * * * are subjected to special 
burdens or favored by special privileges 
while others engaged in the same calling or 
business are not so treated, the legislation 
is based upon unconstitutional discrimina- 
tion.” 12 Am.Jur., p. 186. See also Chaires 
v. City of Atlanta, 164 Ga. 755, 189 S.E. 
559, 55 A.L.R. 230 and Alston v. School 
Board of City of Norfolk, 4 Cir., 112 F.2d 
992. 

When we consider this record and the Four- 
teenth Amendment, as interpreted by the 
United States Supreme Court, which we and 
other officials of this State are sworn to preserve 
and defend, we have no hesitancy in declaring 
Sec. 11(f) of Art. 614, Texas Penal Code, to be 
in violation of the Fourteenth Amendment to 
the Constitution of the United States and is null 
and void. 

The question remains as to the judgment to 
be rendered. We have concluded to reverse 
and remand rather than to render final judgment 
here. Our reasons for this are several. 

Commissioner Morgan has evidenced com- 
plete, and we think proper, respect for the law 
as he found it and we are certain that he will 
faithfully and fairly enforce the law as it is 
determined to be without the necessity of judi- 
cial mandate. 

Other reasons for reversing are that neither 
the parties nor the trial court have considered 
the impact, if any, of this decision upon the 
boxing and wrestling law as a whole nor do 
they seem to have specially considered rules 
and regulations of the Commission with which 
appellant may or may not have complied. 

We, therefore, reverse and remand this cause 
for trial in a manner consistent with this opinion. 
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EDUCATION 
Public Schools-——Alabama 


LEGISLATURES 


The Alabama School Placement Law. (See also the ADMINISTRATIVE AGENCIES Section. ) 


ALABAMA LAW 
(Regular Session, 1955) 


Act No. 201. 4H. 296—Englehardt, Boutwell, 


Richardson, Martin and Ramey 


AN ACT 


To declare the public policy of the State of 
Alabama with respect to public education; 
to provide for further study and analysis as 
a basis for general reconsideration of the 
efficiency of the system in promoting the 
progress of pupils in accordance with their 
aptitudes and in furtherance of social order 
and goodwill; pending such reconsideration 
to authorize city and county Boards of Edu- 
cation to provide for the continuation or es- 
tablishment of units, facilities and curricula 
and the placement of pupils therein so as to 
assure the best practical educational curric- 
ulum and environment for the individual 
pupils consistent with the educational prog- 
ress of others and the paramount function of 
the State’s police power to assure social order, 
good will and the public welfare; to estab- 
lish the right of parents or guardians to with- 
draw children from public schools under 
certain conditions; to provide for appeals 
from the decisions of such Boards of Educa- 
tion in certain cases; to repeal Sections 56, 
98, 168, 167, 318 and 319 of Title 52 of the 
Code of Alabama of 1940. 

Be It Enacted by the Legislature of Alabama: 
Section 1. The legislature finds and declares 

that the rapidly increasing demands upon the 

public economy for the continuance of educa- 
tion as a public function and the efficient main- 
tenance and public support of the public school 
system require, among other things, considera- 
tion of a more flexible and selective procedure 
for the establishment of units, facilities and 
curricula and as to the qualification and assign- 
ment of pupils. 

The legislature also recognizes the necessity 
for a procedure for the analysis of the qualifi- 
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cations, motivations, aptitudes and character- 
istics of the individual pupils for the purpose 
of placement, both as a function of efficiency 
in the educational process and to assure the 
maintenance of order and good will indispens- 
able to the willingness of its citizens and tax- 
payers to continue an educational system as 
a public function, and also as a vital function 
of the sovereignty and police power of the 
State. 

Section 2. To the ends aforesaid, the State 
Board of Education shall make continuing stud- 
ies as a basis for general reconsideration of the 
efficiency of the educational system in promoting 
the progress of pupils in accordance with their 
capacity and to adapt the curriculum to such 
capacity and otherwise conform the system of 
public education to social order and good will. 
Pending further studies and recommendations 
by the school authorities the legislature con- 
siders that any general or arbitrary reallocation 
of pupils heretofore entered in the public school 
system according to any rigid rule of proximity 
of residence or in accordance solely with request 
on behalf of the pupil would be disruptive to 
orderly administration, tend to invite or induce 
disorganization and impose an excessive burden 
on the available resources and teaching and ad- 
ministrative personnel of the schools. 

Section 8. Pending further studies and legis- 
lation to give effect to the policy declared by 
this Act, the respective city and county Boards 
of Education, hereinafter referred to as “local 
Boards of Education,” are not required to make 
any general reallocation of pupils heretofore 
entered in the public school system and shall 
have no authority to make or administer any 
general or blanket order to that end from any 
source whatever, or to give effect to any order 
which shall purport to or in effect require 


- transfer or initial or subsequent placement of 


any individual or group in any unit or facility 
without a finding by the local Board or authority 
designated by it that such transfer or placement 
is as to each individual pupil consistent with the 
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test of the public and educational policy govern- 
ing the admission and placement of pupils in 
the public school system prescribed by this Act. 

Section 4. Subject to appeal in the limited 
respect herein provided, each local Board of 
Education shall have full and final authority 
and responsibility for the assignment, transfer 
and continuance of all pupils among and within 
the public schools within its jurisdiction, and 
may prescribe rules and regulations pertaining 
to those functions. Subject to review by the 
Board as provided herein, the Board may ex- 
ercise this responsibility directly or may dele- 
gate its authority to the Superintendent of 
Education or other person or persons employed 
by the Board. In the assignment, transfer or 
continuance of pupils among and within the 
schools, or within the classroom and other 
facilities thereof, the following factors and the 
effect or results thereof shall be considered, 
with respect to the individual pupil, as well 
as other relevant matters: Available room and 
teaching capacity in the various schools; the 
availability of transportation facilities; the ef- 
fect of the admission of new pupils upon estab- 
lished or proposed academic programs; the 
suitability of established curricula for particular 
pupils; the adequacy of the pupil's academic 
preparation for admission to a particular school 
and curriculum; the scholastic aptitude and rel- 
ative intelligence or mental energy or ability 
of the pupil; the psychological qualification of 
the pupil for the type of teaching and associa- 
tions involved; the effect of admission of the 
pupil upon the academic progress of other 
students in a particular schoo] or facility there- 
of; the effect of admission upon prevailing 
academic standards at a particular school; the 
psychological effect upon the pupil of attendance 
at a particular school; the possibility or threat of 
friction or disorder among pupils or others; the 
possibility of breaches of the peace or ill will or 
economic retaliation within the community; the 
home environment of the pupil; the maintenance 
or severance of established social and psycho- 
logical relationships with other pupils and with 
teachers; the choice and interests of the pupil; 
the morals, conduct, health and personal stand- 
ards of the pupil; the request or consent of 


parents or guardians and the reasons assigned 
therefor. 

Local Boards of Education may require the 
assignment of pupils to any or all schools 


within their jurisdiction on the basis of sex, but 
assignments of pupils of the same sex among 


schools reserved for that sex shall be made in 
the light of the other factors herein set forth. 

Section 5. Local Boards of Education may, 
by mutual agreement, provide for the admission 
to any school of pupils residing in adjoining 
districts whether in the same or different coun- 
ties, and for transfer of school funds or other 
payments by one Board to another for or on 
account of such attendance. 

Section 6. Subject to the provisions of law 
governing the tenure of teachers, local Boards 
of Education shall have authority to assign and 
re-assign or transfer all teachers in schools 
within their jurisdiction. 

Section 7. A parent or guardian of a pupil 
may file in writing with the local Board objec- 
tions to the assignment of the pupil to a par- 
ticular school, or may request by petition in 
writing assignment or transfer to a designated 
school or to another school to be designated by 
the Board. Unless a hearing is requested, the 
Board shall act upon the same within 30 days, 
stating its conclusion. If a hearing is requested 
the same shall be held beginning within 30 days 
from receipt by the Board of the objection or 
petition, at a time and place within the school 
district designated by the Board. 

The Board may itself conduct such hearing or 
may designate not less than three of its mem- 
bers to conduct the same and may provide that 
the decision of the members designated or a 
majority thereof shall be final on behalf of the 
Board. 

In addition to hearing such evidence relevant 
to the individual pupil as may be presented on 
behalf of the petitioner, the Board shall be 
authorized to conduct investigations as to any 
objection or request, including examination of 
the pupil or pupils involved, and may employ 
such agents and others, professional and other- 
wise, as it may deem necessary for the purpose 
of such investigations and examinations. 

Section 8. Any other provisions of law not- 
withstanding, no child shall be compelled to 
attend any school in which the races are com- 
mingled when a written objection of the parent 
or guardian has been filed with the Board of 
Education. If in connection therewith a re- 
quested assignment or transfer is refused by 
the Board, the parent or guardian may notify 
the Board in writing that he is unwilling for the 
pupil to remain in the school to which assigned, 
and the assignment and further attendance of 
the pupil shall thereupon terminate; and such 
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child shall be entitled to such aid for education 
as may be authorized by law. 

Section 9. The action of the Board shall be 
final except that in the event that the pupil or 
the parent or guardian, if any, of any minor or, 
if none, of the custodian of any such minor shall, 
as next friend, file exception before such Board 
to the final action of the Board as constituting 
a denial of any right of such minor guaranteed 
under the Constitution of the United States, 
and the Board shall not, within fifteen days 
reconsider its final action, an appeal may be 
taken from the final action of the Board, on that 
ground alone, to the Circuit Court in Equity 
of the Judicial Circuit in which the School Board 
is located, by filing with the Register within 
thirty days from the date of the Board’s final 
decision a petition stating the facts relevant to 
such pupil as bearing on the alleged denial of 
his rights under the Constitution, accompanied 
by bond with sureties approved by the Register, 
conditioned to pay all costs of appeal if the 
same shall not be sustained. 


On such appeal the Circuit Court may, as 
in other equity cases, summons a jury for the 
determination of any issue or issues of fact 
presented. Appeal to the Supreme Court of 
Alabama may be taken from the decision of the 
Circuit Court in the same manner as appeals 
may be taken in other suits in equity, either 
by the appellant or by such Board of Education. 

Section 10. Sections 56, 98, 163, 167, 318 and 
319 of Title 52 of the Code of Alabama of 1940 
are hereby repealed. 

Section 11. The provisions of this Act are 
severable, and if any section or provision of 
this Act shall be held to be in violation of the 
Constitution of Alabama or of the United 
States, such decision shall not affect the validity 
or enforceability of the remainder of this Act. 

Section 12. This Act shall take effect imme- 
diately upon its passage and approval by the 
Governor, or upon its otherwise becoming law. 

Became Law Aug. 2, 1955.. Section 125 Con- 
stitution. 





EDUCATION 
Public Schools—Florida 


The Florida School Admission Law. 


CHAPTER 29746 
SENATE BILL NO. 124 

AN ACT relating to the management of the 
public schools at the local level; prescribing 
student admission policies with power to make 
appropriate rules and regulations; prescribing 
the duties of certain school officials; authoriz- 
ing the creation of advisory committees and 
study groups; authorizing employment of 
legal counsel; providing for surveys; authoriz- 
ing redistricting of attendance areas and re- 
allocation of school bus transportation routes; 
all pursuant to the police and welfare powers 
of the state. 

WHEREAS, the United States Supreme Court 
decisions relating to public school segregation 
have posed grave problems to the state of 
Florida which affect public school admission 
and the welfare, health and safety of the people, 
and it is the purpose of this act to ease the 
impact of said decisions and to avoid tensions 
and disruptions in the public school system, and 

WHEREAS, the act. is enacted under the 


police and public welfare powers of this state 
to promote health, safety, good order and ed- 
ucation of the people within the state of Florida, 

Now, therefore, 

Be It Enacted by the Legislature of the State 
of Florida: 

Section 1. The county boards of public in- 
struction of the several counties are hereby au- 
thorized and directed to provide for the enroll- 
mént in a public school in the county of each 
child residing in such county who is qualified 
under the laws of this state for admission to a 
public school and who applies for enrollment in. 
or admission to a public school in such county. 
The authority of each such board in the matter 
of the enrollment of pupils in the public schools 
shall be full and complete and its decision as 


_ to the enrollment of any pupil in any such 


school shall be final. No pupil shall be enrolled 
in or admitted to’ attend any public school in 
which such child may not be enrolled pur- 
suant to the rules, regulations and decisions of 


such board. 
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Section 2. In the exercise of the authority 
conferred by section 1 of this act upon the 
county boards of public instruction each such 
board shall provide for the enrollment of pupils 
in the respective public schools located within 
such county so as to provide for the orderly and 
efficient administration of such public schools, 
the effective instruction of the pupils therein 
enrolled, and the health, safety, education and 
general welfare of such pupils. In the exercise 
of such authority the board shall prescribe 
school attendance areas and school bus trans- 
portation routes and may adopt such reasonable 
rules and regulations as in the opinion of the 
board shall best accomplish such purposes. The 
county boards of public instruction shall pre- 
scribe appropriate rules and regulations to 
implement the provisions of this act and other 
applicable laws of this state and to that end 
may use all means legitimate, necessary and 
proper to promote the health, safety, good order, 
education and welfare of the public schools and 
the pupils enrolling therein or seeking to enroll 
therein in the light of conditions that may arise 
as a result of certain decisions of the United 
States Supreme Court relating to public educa- 
tion. Such rules and regulations shall be de- 
signed to avoid tensions and disruption of the 
public school system of the county by reason of 
the decisions of the United States Supreme 
Court relating to public school segregation. 
It is the intention of the legislature to hereby 
delegate to the local school boards all necessary 
and proper administrative authority to prescribe 
said rules and regulations and to make such de- 
cisions and determinations as may be requisite 
for such purposes. 

Section 3. The parent or guardian of any 
child, or the person standing in loco parentis to 
any child who shall apply to the appropriate 
public school official for the enrollment of any 
such child in any public school within the 
county in which such child resides, and whose 
application for such enrollment shall be denied 
may, pursuant to rules and regulations estab- 
lished by the county boards of public instruc- 
tion, apply to such board for enrollment in 
such school and shall be entitled to a prompt 
and fair hearing by such board in accordance 
with the rules and regulations established by 
such board. The majority of such board shall 
be a quorum for the purpose of holding such 
hearing and passing upon such application and 
the decision of the majority of the members 
present at such hearing shall be the decision of 
the board. If at such hearing the board shall find 


that such child is entitled to be enrolled in such 
school or if the board shall find that the enroll- 
ment of such child in such school will be for 
the best interest of such child and will not inter- 
fere with the proper administration of the school 
or with the proper instruction of the pupils 
there enrolled and will not endanger the health 
or safety of the pupils there enrolled, the board 
shall direct that such child be enrolled in and 
admitted to such school. If the board finds 
that the child is not entitled to be enrolled in 
such school or that his enrollment in such 
school would not be for the best interest of 
the child or that his enrollment would seriously 
interfere with the proper administration of 
such school or with the proper instruction of 
the pupils there enrolled or that the child’s 
admission to such school would endanger the 
health or safety of the children there enrolled, 
the board shall deny the petition for enrollment 
and direct the enrollment of the child in such 
other school in the county as shall be determined 
by the board to be best adapted or qualified to 
serve the best interests of the child and of the 
public school system. 

Section 4. The county school boards of the 
public schools of Florida are authorized and 
empowered to conduct surveys within their re- 
spective counties to determine the attitudes and 
feelings of the citizens of their respective com- 
munities with the subsequent purpose of form- 
ulating plans to maintain, preserve and improve 
the public school system of Florida. 

Section 5. The county school boards are au- 
thorized and empowered to create and appoint 
citizens committees and study groups from their 
localities to assist in the aforementioned surveys 
and plans. 

Section 6. The county school boards shall be 
authorized to employ special counsel to assist 
the county school board’s attorney in represent- 
ing the board in any litigation involving rules 
and regulations and rulings and decisions of the 
board under the provisions of this act. 

Section 7. If any section, subsection, clause, 
sentence, or part thereof of this act shall for 
any reason be held to be unconstitutional or 
void, the same shall not affect the remainder 
thereof. 

Section 8. All laws and parts of laws in con- 
flict with this act are hereby repealed. 

Section 9. This act shall take effect imme- 
diateiy upon becoming a law. 

Approved by the Governor May 30, 1955. 

Filed in Office Secretary of State May 81, 
1955. 











LEGISLATURES 239 


EDUCATION 


Public Schools—Louisiana 


Section 1, Article XII of the Constitution of Louisiana was amended by Act 752 of 1954. It 


now provides: 


The Legislature shall provide for a public 
educational system of the State to consist of all 
public schools and all institutions of learning 
operated by State agencies and enact laws on 
all matters regarding the terms and qualifications 
for admission to the public schools. Children 
attaining the age of six within four months 
after the beginning of any public school term 
or session may enter such schools at the be- 
ginning of the school term or session, and 
kindergartens may be authorized for children 
between the ages of four and six years. 

The Legislature may designate and provide 
for a special election or elections, in addition 


to the elections provided in Article XXI, at. 
which amendments to provisions of Article XII 
shall be submitted to the electors for their 
approval or rejection. 

All public elementary and secondary schools 
in the State of Louisiana shall be operated sep- 
arately for white and colored children. This 
provision is made in the exercise of the state 
police power to promote and protect public 
health, morals, better education and the peace 
and good order in the State, and not because of 
race. The Legislature shall enact laws to enforce 
the state police power in this regard. 


Act 555 of 1954 (Louisiana Revised Statutes, Title 17, Sections 331-334) provides: 


In the exercise of the Police Power of the 
State of Louisiana; to provide that all public 
elementary and secondary schools in the State 
of Louisiana shall be operated separately for 
white and colored children in order to promote 
and protect public health, morals, better ed- 
ucation, and the peace and good order in the 
State; to provide penalties for the violation of 
provisions of this act and to repeal all laws 
or parts of laws in conflict herewith. 

Whereas the exercise of the State police 
power shall never be abridged as provided in 
Section 18 of Article XIX of the Constitution of 
Louisiana, and as reserved in the Tenth Amend- 
ment of the United States Constitution; and 

Whereas, in the exercise of said State police 
power, laws have been enacted throughout the 
history of the State requiring the maintenance 
of separate schools for the education of white 
and colored children, in the collective wisdom 
and experience of all its people, regardless of 
race, to promote the health, peace, morals, bet- 
ter education, and good order of the people and 
such separate schools are required not on the 
basis of race but for the advancement, protec- 
tion and better education of all children of 
school age in Louisiana regardless of race, and 
the enforcement of the State police power re- 


quiring separate schools because of these serious - 


considerations is of the utmost importance to 
all of the people of Louisiana, regardless of 
race. 

Be it enacted by the Legislature of Louisiana: 


Section 1. All public elementary and_sec- 
ondary schools in the State of Louisiana, shall 
be operated separately for white and colored 
children. This provision is made in the exercise 
of the State police power to promote and protect 
public health, morals, better education and the 
peace and good order in the State and not be- 
cause of race. 

Section 2. The State Board of Education shall 
not approve any public schools which may vi- 
olate the provisions of this act nor shall any 
of the State colleges or university recognize any 
certificate of graduation from such public school 
which may violate the provisions of this act as 
entitling the holder thereof to admission. 

Section 8. No free school books or other school 
supplies shall be furnished, nor shall any State 
funds for the operation of school lunch pro- 
grams, or any other school funds be furnished 
or given to any public elementary or secondary 
school which may violate the provisions of this 
Act as above. 

Section 4. Any person, firm or corporation vi- 
olating any of the provisions of this Act shall 
be deemed guilty of a misdemeanor and upon 
conviction therefor by a court of competent 
jurisdiction for each such violation shall be 
fined not less than five hundred dollars nor more 
than one thousand dollars, or sentenced to im- 
prisonment in the parish jail not less than ninety 
days nor more than six months, or both, fined 
and imprisoned as above, at the discretion of 
the Court. 
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Section 5. In case any part of this Act shall be 
held to be unconstitutional, this shall not have 
the effect of invalidating any part of it that is 
constitutional, and the part or parts not affected 
by such ruling shall continue in full force and 
effect. This Act shall be liberally construed to 


protect and preserve the State police Power as 
provided in this Act. 

Section 6. That any laws or parts of laws in 
conflict herewith be and the same are hereby 
repealed. 





EDUCATION 
Public Schools—North Carolina 


The North Carolina School Placement Law.* 


CHAPTER 366 


An Act to provide for the enrollment of 
pupils in Public Schools. 


The General Assembly of North Carolina do 
enact: 

Section 1. The county and city boards of ed- 
ucation are hereby authorized and directed to 
provide for the enrollment in a public school 
within their respective administrative units of 
each child residing within such administrative 
unit qualified under the laws of this State for 
admission to a public school and applying for 
enrollment in or admission to a public school in 
such administrative unit. Except as otherwise 
provided in this Act, the authority of each such 
board of education in the matter of enrollment 
of pupils in the public schools within such 
administrative unit shall be full and complete, 
and its decision as to the enrollment of any 
pupil in any such school shall be final. No pupil 
shall be enrolled in, admitted to, or entitled or 
permitted to attend any public school in such 
administrative unit other than the public school 
in which such child may be enrolled pursuant to 
the rules, regulation and decision of such board 
of education. 

Sec. 2. In the exercise of the authority con- 
ferred by section 1 of this Act upon the county 
or city boards of education, each such board 
shall provide for the enrollment of pupils in 
the respective public schools located within such 
county or city administrative unit so as to pro- 
vide for the orderly and efficient administration 
of such public schools, the effective instruction 
of the pupils therein enrolled, and the health, 
safety, and general welfare of such pupils. In 
the exercise of such authority such board may 
adopt such reasonable rules and regulations as 


a. See Carson v. Board of Education of McDowell 
County in the COURTS Section. 


in the opinion of the board shall best accomplish 
such purposes. 

Sec. 3. The parent or guardian of any child 
or the person standing in loco parentis to any 
child, who shall apply to the appropriate public 
school official for the enrollment. of any such 
child in or the admission of such child to any 
public school within the county or city admin- 
istrative unit in which such child resides, and 
whose application for such enrollment or ad- 
mission shall be denied, may, pursuant to rules 
and regulations established by the county or city 
board of education apply to such board for 
enrollment in or admission to such school, and 
shall be entitled to a prompt and fair hearing 
by such board in accordance with the rules 
and regulations established by such board. The 
majority of such board shall be a quorum for 
the purpose of holding such hearing and passing 
upon such application, and the decision of the 
majority of the members present at such hearing 
shall be the decision of the board. If, at such 
hearing, the board shall find that such child is 
entitled to be enrolled in such school, or if the 
board shall find that the enrollment of such 
child in such school will be for the best interests 
of such child, and will not interfere with the 
proper administration of such school, or with 
the proper instruction of the pupils there en- 
rolled, and will not endanger the health or 
safety of the children there enrolled, the board 
shall direct that such child be enrolled in and 
admitted to such school. 


Sec. 4. Any person aggrieved by the final 
order of the county or city board of education 
may at any time within ten (10) days from the 
date of such order appeal therefrom to the 
superior court of the county in which such ad- 
ministrative school unit or some part thereof 
is located. Upon such appeal, the matter shall 








be heard de novo in the superior court before 
a jury in the same manner as civil actions are 
tried and disposed of therein. The record on 
appeal to the superior court shall consist of a 
true copy of the application and decision of the 
board, duly certified by the secretary of such 
board. If the decision of the court be that the 
order of the county or city board of education 
shall be set aside, then the court shall enter its 
order so providing and adjudging that such 
child is entitled to attend the school as claimed 
by the appellant, or such other school as the 
court may find such child is entitled to attend, 
and in such case such child shall be admitted 
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to such school by the county or city board of 
education concerned. From the judgment of the 
superior court an appeal may be taken by any 
interested party or by the board to the Supreme 
Court in the same manner as other appeals are 
taken from judgments of such court in civil 
actions. 

Sec. 5. All laws and clauses of laws in con- 
flict with this Act are hereby repealed. 

Sec. 6. This Act shall be in full force and effect 
from and after its ratification. 

In the General Assembly read three times 
and ratified, this the 30th day of March, 1955. 





EDUCATION 
Public Schools—South Carolina 


Section 5, Article 11°, of the Constitution of South Carolina, was repealed by the 1952 
Acts (47) 2223 and 1954 (48) 1695 of the South Carolina Legislature. Acts of 1955 
(49) 329 of the South Carolina Legislature (§ 21-2, Code of S. C.) provides: 


Appropriations of State aid for teachers’ sal- 
aries, and all other school district, county and 
State appropriations for the operation of the 
public school system, shall cease and become 


a. That section provided: “The General Assembly 
shall provide for a liberal system of free public 
schools for all children between the ages of six and 
twenty-one years, and for the division of the Coun- 
ties into suitable school districts.” 


inoperative for any school from which, and for 
any school to which, any pupil may transfer 
pursuant to, or in consequence of, an order of 
any court, for the time that the pupil shall at- 
tend a school other than the school to which he 
was assigned before the issuance of such court 
order. 





EDUCATION 
Public Schools—Virginia 








On August 30, 1954, the Governor of Virginia appointed a Commission on Public Education 
(known as the “Gray Commission”) to examine the effect of the decision of the United States 
Supreme Court in the School Segregation Cases and to make recommendations. A portion of 
the report of that Committee, including recommended constitutional* and legislative changes, 
appears below. 


REPORT OF COMMISSION ON PUBLIC 
EDUCATION 


RICHMOND, VIRGINIA, NOVEMBER 11, 1955. 


Your Commission was appointed on August 
80, 1954, and instructed to examine the effect 
of the decision of the Supreme Court of the 
United States in the school segregation cases, 
decided May 17, 1954, and to make such rec- 
ommendations as may be deemed proper. The 
real impact of the decision, however, could not 
be fully considered until the final decree of the 
Supreme Court was handed down and its man- 
date was before the Federal District Court for 
interpretation. This did not take place until 


To: 
THe HONoRABLE THos. B. STANLEY, Governor of 
Virginia 


a. On January 9, 1956, the electors of Virginia voted 
on a proposal to call a convention to amend the 
Virginia Constitution (see Appendix III, below). 

Unofficial returns indicated that the proposal was 

adopted. 
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July 18, 1955. 

The Commission and its Executive Commit- 
tee have held many meetings, including a 
lengthy public hearing, wherein many repre- 
sentatives of both races expressed their views, 
and the Commission has made two interim re- 
ports, one on January 19, 1955, and the other 
on June 10, 1955. It now submits its further 
recommendations for consideration by Your Ex- 
cellency. 
e*¢ ¢ 


SUMMARY OF LEGISLATION PROPOSED 

The Commission has been confronted with the 
problem of continuing a public school system 
and at the same time making provision for. lo- 
calities wherein public schools are abandoned, 
and providing educational opportunities for 
children whose parents will not send them to 
integrated schools. 

To meet the problem thus created by the 
Supreme Court, the Commission proposes a 
plan of assignment which will permit local 
school boards to assign their pupils in such 
manner as will best serve the welfare of their 
communities and protect and foster the public 
schools under their jurisdiction. The Commis- 
sion further proposes legislation to provide that 
no child be required to attend a school wherein 
both white and colored children are taught and 
that the parents of those children who object 
to integrated schools, or who live in communi- 
ties wherein no public schools are operated, be 
given tuition grants for educational purposes. 

There has heretofore been pending before 
The Supreme Court of Appeals of Virginia the 
case of Almond v. Day, in which the court had 
before it for consideration the question of 
whether the Legislature could validly appropri- 
ate funds for the education of war orphans at 
public and private schools. On November 7, 
1955, the Court rendered its decision and held, 
among other things, that § 141 of the Consti- 
tution of Virginia prohibited the appropriation 
of public funds for payments of tuition, institu- 
tional fees and other expenses of students who 
may desire to attend private schools. 

If our children are to be educated and if 
enforced integration is to be avoided, it is now 
clear that § 141 must be amended. Moreover, 
unless this is done, the State’s entire program, 
insofar as attendance at private schools is con- 
cerned, involving the industrial rehabilitation 
program for the physically and mentally handi- 
capped, grants for the education of deserving 
war orphans, grants in aid of Negro graduate 


students, and scholarships for teaching and nurs- 
ing, to remedy shortages in these fields, is in 
jeopardy. 

Accordingly, it is recommended that a special 
session of the General Assembly be called forth- 
with for the purpose of initiating a limited 
constitutional convention so that § 141 may be 
amended in ample time to make tuition grants 
and other educational payments available in the 
current school year and the school year begin- 
ning in the fall of 1956. A suggested bill for 
consideration of the General Assembly is at- 
tached hereto as Appendix III. 

Contingent upon the favorable action of the 
people relative to the amendment of the Con- 
stitution herein proposed, your Commission rec- 
ommends the enactment of legislation in sub- 
stance as follows: 

1. That school boards be authorized to assign 
pupils to particular schools and to provide for 
appeals in certain instances. 

Such legislation would: be designed to give 
localities broad discretion in the assignment of 
pupils in the public schools. 

Assignments would be based upon the wel- 
fare of the particular child as well as the wel- 
fare and best interests of all other pupils 
attending a particular school. The school board 
should be authorized to take into consideration 
such factors as availability of facilities, health, 
aptitude of the child and the availability of 
transportation. 

Children who have heretofore attended a 
particular public school would not be reassigned 
to a different one except for good cause shown. 
A child who has not previously attended a 
public school or whose residence has changed, 
would be assigned as aforesaid. 

Any parent, guardian or other person having 
custody of a child, who objects to the assign- 
ment of his child to a particular school under 
the provisions of the act should have the right 
to make application within fifteen days after the 
giving of the notice of the particular assignment 
to the local school board for a review of its 
action. The application should contain the spe- 
cific reasons why the child should not attend 
the school assigned and the specific reasons 
why the child should be assigned to a different 
school named in the application. After the ap- 
plication is received by the local school board 
a hearing would be held within forty-five days 
and, after hearing evidence, the school board 
would determine to what school the child should 
be assigned. 
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An appeal if taken should be permitted from 
the final order of the school board within fifteen 
days. The appeal would be to the circuit or cor- 
poration court. The local school board would 
be made a defendant in this action and the case 
heard and determined de novo by the judge of 
the court, either in term or in vacation. If 
either party be aggrieved by the order of the 
court, an appeal should be permitted to the 
Supreme Court of Appeals of Virginia. 

2. That no child be required to attend an 
integrated school. 

8. That the sections of the Code relating to 
the powers and duties of school boards relative 
to transportation of pupils be amended so as 
to provide that school boards may furnish trans- 
portation for pupils. 

In the opinion of the Commission, such is 
merely a restatement of existing law. However, 
it is felt that it should be made perfectly clear 
that no county school board be required to 
furnish transportation to school children. 

4, That changes be made in the law relating 
to the assignment of teachers. 

Local school boards should be vested with 
the authority to employ teachers and assign 
them to a particular school. The division super- 
intendent should be permitted to assign a par- 
ticular teacher to a particular position in the 
school, but not to assign the teacher to a school 
different from that to which such teacher was 
assigned by the local school board without the 
consent of such board. 

5. That localities be authorized to raise sums 
of money by a tax on property, subject to local 
taxation, to be expended by local school authori- 
ties for educational purposes including cost of 
transportation and to receive and expend State 
aid for the same purposes. 

Those localities wherein no public schools are 
operated should be authorized to provide for 
an educational levy or a cash appropriation in 
lieu of such levy. The maximum amount of the 
levy or cash appropriation, as the case may be, 
should be limited in the same manner as school 
levies or school appropriations are limited. 

The procedure to be followed by school offi- 
cials and local tax levying bodies for obtaining 
these educational funds would be the same as 


prescribed by law for the raising of funds for | 


public school purposes. The educational funds 
so raised would be expended by the local school 
board for the payment of tuition grants for 
elementary or secondary school education and 
could, in the discretion of the board, be ex- 


pended for transportation costs. Local school 
boards should be vested with the authority to 
pay out such grants and costs under their own 
rules and regulations. 

Localities should be granted and allocated 
their share of State funds upon certifying that 
such funds would be expended for tuition grants. 
Any person who expends a tuition grant for any 
purpose other than the education of his child 
should be amenable to prosecution therefor. 

6. That school budgets be required to include 
amounts sufficient for the payment of tuition 
grants and transportation costs under certain 
circumstances; that local governing bodies be 
authorized to raise money for such purposes; 
that provision be made for the expenditure of 
such funds; and that the State Board of Edu- 
cation be empowered to waive certain condi- 
tions in the distribution of State funds. 

This would be companion legislation to that 
dealing with the assignment of pupils and com- 
pulsory education, respectively. It would be de- 
signed to further prevent enforced integration 
by providing for the payment of tuition grants 
for the education of those children whose par- 
ents object to their attendance at mixed schools. 
Without such a measure, enforced integration 
could not be effectively avoided since many 
parents would then be required to choose inte- 
grated schools as the only alternative to the 
illiteracy of their children. 

The division superintendent of the schools of 
every county, city or town wherein public 
schools are operated should be required to 
include in his estimate of the school budget an 
amount of money to be expended as tuition 
grants for elementary and secondary school 
education. The locality would be authorized 
to include in its school levy or cash appropria- 
tion an amount necessary for such tuition grants. 

The educational funds so raised would be 
expended in payment of tuition grants for ele- 
mentary or secondary school education to the 
parents, guardians or other persons having cus- 
tody of children who have been assigned to 
public schools wherein both white and colored 
children are enrolled, provided such parents, 
guardians or other persons having custody of 
such children certify that they object to such 
assignment. 

Each grant should be in the amount necessary 
for the education of the child, provided, how- 
ever, that in no event would such grant exceed 
the total cost of operation per pupil in average 
daily attendance in the public schools for the 
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locality making such grant as determined for 
the preceding school year by the Superintendent 
of Public Instruction. 

Provision should be made for the payment of 
transportation costs in the discretion of the board 
to those who qualify for tuition grants. 

No locality that expends funds for tuition 
grants should be penalized in the distribution 
of State funds. Any person who expends tuition 
grants for any purpose other than for the edu- 
cation of his child should be amenable to prose- 
cution. 

7. That provision be made for the reimburse- 
ment by the State of one-half of any additional 
costs which may be incurred by certain localities 
in payment of tuition grants required by law. 

The Commission realizes that the payment of 
tuition grants in localities wherein public schools 
are operated may necessitate some expenditures 
beyond the adopted school budgets. Since tui- 
tion grants are vital to the prevention of en- 
forced integration, it should be provided that 
the State bear one-half of any excess costs to 
the locality. 

8. That local school boards be authorized to 
expend funds designed for public school pur- 
poses for such tuition grants as may be per- 
mitted by law without first obtaining authority 
therefor from the tax levying body. 

Local school boards should be authorized to 
transfer school funds, excluding those for capital 
outlay and debt service, within the total amount 
of their budget and to expend such funds for 
tuition grants, in order to give the local boards 
more flexibility to meet the requirements of the 
tuition grant program. 

9. That the employment of counsel by local 
school boards be authorized to defend the ac- 
tions of their members and that the payment 
of costs, expenses and liabilities levied against 
them be made by the local governing bodies 
out of the county or city treasury as the case 
may be. 

Such a measure is necessary if we are to 
continue to have representative citizens as 
members of our local school boards. 

10. That the Virginia Supplemental Retire: 
ment Act be broadened to provide for the retire- 
ment of certain private school teachers. 

The Virginia Supplemental Retirement Act 
should be broadened to provide for the retire- 
ment of school teachers if such teachers be 
employed by a corporation organized for the 
purpose of operating a private school after the 


effective date of the enactment of legislation 
recommended by this report. 

The purpose of this is to protect the retirement 
status of those public school teachers who may 
hereafter desire to teach in private schools that 
are established because of the decision in the 
school segregation cases. Corporate entity is 
deemed necessary for practical administration 
by the Retirement Board. 

1l. That the office of the Attorney General 
should be authorized to render certain services 
to local school boards. 

The Attorney General should be authorized 
when requested to do so by a local school board, 
to give such advice and render such legal assist- 
ance as he deems necessary upon questions re- 
lating to the commingling of the races in the 
public schools. 

The localities will have many problems con- 
fronting them in view of the school segregation 
cases and will also have many new responsibili- 
ties, including the promulgation of a vast num- 
ber of detailed rules and regulations. Under 
such circumstances it is felt that the office of 
the Attorney General should be made available 
to them. The Commission realizes, of course, 
that in order for such a measure to operate 
effectively the office of the Attorney General 
must be expanded and the necessary funds 
appropriated by the General Assembly. 

12. That those sections of the Code relating 
to the minimum school term, appeals from ac- 
tions of school boards, State funds which are 
paid for public schools in counties, school levies 
and use thereof, cash appropriations in lieu of 
school levies, and unexpended school funds, be 
amended; and that certain obsolete sections of 
the Code be repealed. 

Local school boards should be authorized, 
but not required to maintain public schools for 
a period of at least nine months. A locality may 
be confronted with an emergency situation. 

The present procedure governing appeals from 
actions of school boards should be clarified so 
that it will not conflict with appeals in assign- 
ment cases. 

The State Board of Education appears to have 
the authority to approve the operation of schools 
in a locality for a period of less than nine months 
with no loss in State funds. This should be 
made clear. 

The requirement for minimum school levies 
or cash appropriations in lieu thereof should be 
eliminated and levies or cash appropriation for 
educational purposes authorized. 
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The procedure for the reversion of unex- 
pended school funds should be broadened so 
as to make it apply to appropriations for edu- 
cational purposes. 

Those sections of the Code relating to distri- 
bution of school funds which are obsolete, being 
covered by the Appropriation Act, should be 
repealed. 

The section of the Code requiring segregated 
schools has been rendered void by the Supreme 
Court of the United States and should be re- 
pealed. 

The section of the Code requiring cities to 
maintain a system of public schools should be 
repealed since it duplicates another provision 
of the Code. 


o a bd 


APPENDIX III 
A BILL 
To provide for submitting to the qualified elec- 
tors the question of whether there shall be 
a convention to revise and amend certain 
provisions of the Constitution of Virginia. 

Whereas, by Item 210 of the Appropriation 
Act of 1954 (Acts of Assembly, 1954, Chapt. 
708, p. 970), the General Assembly sought to 
enact measures to aid certain war orphans in 
obtaining an education at either public or pri- 
vate institutions of learning, which said Item 
has been adjudicated by the Supreme Court 
of Appeals of Virginia, insofar as it purports to 
authorize payments for tuition, institutional fees 
and other expenses of students who attend pri- 
vate schools, to be violative of certain provisions 
of the Constitution respecting education and 
public instruction; and, 

Whereas, the State's entire program, insofar 
as attendance at private schools is concerned, 
involving the industrial rehabilitation program, 
grants for the education of war orphans, grants 
in aid of Negro graduate students, and scholar- 
ships for teaching and nursing, is in jeopardy; 
and 

Whereas, in order to permit the handicapped, 
war orphans, Negro graduate students and pro- 
spective teachers and nurses to receive aid in 
furtherance of their education at private schools 
and in order to insure educational opportunities 
for those children who may not otherwise re- 
ceive a public school education due to the de- 


cision of the Supreme Court of the United - 


States in the school segregation cases, it is 

deemed necessary that said provisions of the 

Constitution be revised and amended; and, 
Whereas, it is impossible to procure such 


amendments and revisions within the time re- 
quired to permit educational aid forthwith for 
the current school year and that beginning in 
the fall of 1956 except by convening a constitu- 
tional convention; and, 

Whereas, because it is deemed unwise at this 
time to make any sweeping or drastic changes 
in the fundamental laws of the State, and also, 
in order to assure the adoption of the contem- 
plated amendments and revisions within the 
time necessary to permit educational aid in the 
school year of 1956-57, it is deemed necessary 
that the people eliminate all questions from con- 
sideration by said convention save and except 
those essential to the adoption of those revisions 
and amendments specified in this Act; and, 

Whereas, in order to avoid heated and un- 
timely controversies throughout the State as to 
what other matters, if any, may or should be 
acted upon by said convention, it is believed 
to be in the public interest to submit to the 
electors the sole question whether a convention 
shall be called which will be empowered by the 
people to consider and act upon said limited 
revisions and amendments only, and not upon 
any others: 

Now, therefore, be it enacted by the General 

Assembly of Virginia: 
1. § 1. That at an election to be held on such 
day as may be fixed by proclamation of the 
Governor (but not later than sixty days after 
the passage of this Act) there shall be submitted 
to the electors qualified to vote for members of 
the General Assembly the question “Shall there 
be a convention to revise the Constitution and 
amend the same?” Should a majority of the 
electors voting at said election vote for a con- 
vention, the legal effect of same will be that 
the people will thereby delegate to it only the 
following powers of revision and amendment 
of the Constitution and no others: 

A. The convention may consider and adopt 
amendments necessary to accomplish the fol- 
lowing purposes, and no others: 

To permit the General Assembly and the 
governing bodies of the several counties, cities 
and towns to appropriate funds for educa- 
tional purposes which may be expended in 
furtherance of elementary, secondary, col- 
legiate and graduate education of Virginia 
students in nonsectarian ‘public and private 
schools and institutions of learning in addition 
to those owned or exclusively controlled by 
the State or any such county, city or town. 
B. The convention shall be empowered to 
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proclaim and ordain said revisions and amend- 
ments adopted by it within the scope of its 
powers as above set forth without submitting 
same to the electors for approval, but the con- 
vention will not have the power to either con- 
sider, adopt, or propose any other amendments 
or revisions. 

§ 2. The judges of election and other officers 
charged with the duty of conducting elections 
at each of the several voting places in the State 
are hereby required to hold an election upon 
the said question of calling the convention, on 
the day fixed therefor by proclamation of the 
Governor, at all election precincts in the State, 
but the several electoral boards may, in their 
discretion, dispense with the services of clerks 
of election in such precincts as they may deem 
appropriate. Copies of the Governor's procla- 
mation shall be promptly sent by the State Board 
of Elections to the secretary of each electoral 
board and due publicity thereof given through 
the press of the State and otherwise if the 
Governor so directs. 

§ 8. The ballots to be used in said election 
the State Board of Elections shall cause to be 
printed, and distributed and furnished to the 
respective electoral boards of the counties and 
cities of the State. The number furnished each 
such board shall be ten per centum greater than 
the total number of votes cast by said board’s 
county or city in the last presidential election. 
The respective electoral boards shall cause the 
customary identification seal to be stamped on 
the ballots delivered to them. In order to insure 
that the electors will clearly understand the 
limited. powers which may be exercised by the 
convention, if called, said ballots shall be 
printed in type not less in size than small pica 
and contain the following words and figures: 

“Constitutional Convention Ballot: 
“INFORMATORY STATEMENT 

“The Act of the General Assembly submitting 
to the people the question below provides that 
the elector is voting for or against a convention 
to which will be delegated by the people only 
the limited powers of revising and amending 
the Constitution to the extent that is necessary 
to accomplish the following purposes, and no 
other powers: 

“To permit the General Assembly and the 
governing bodies of the several counties, cities 
and towns to appropriate funds for educational 
purposes which may be expended in furtherance 
of elementary, secondary, collegiate and gradu- 
ate education of Virginia students in nonsec- 


tarian public and private schools and institu- 
tions of learning in addition to those owned 
or exclusively controlled by the State or any 
such county, city or town. 

“The Act also provides that the legal effect of 
a majority vote for a convention will be that the 
people will delegate to it only the foregoing 
powers, except that the convention will be 
empowered to ordain and proclaim said revi- 
sions and amendments adopted by it within 
the scope of said powers without submitting 
same to the electors for approval, but the con- 
vention will not have the power to either con- 
sider, adopt or propose any other amendments 
or revisions. 

“In the light of the foregoing information the 
question to be voted on is as follows: 

“Shall there be a convention to revise the 
Constitution and amend the same? 

“C] For the convention. 
“C] Against the convention.” 

§ 4. A ballot deposited with a cross mark, a 
line or check mark placed in the square pre- 
ceding the words “For the convention” shall be 
a vote for the convention, and a ballot deposited 
with a cross mark, line or check mark preceding 
the words “Against the convention” shall be a 
vote against the convention. 

§ 5. The ballots shall be distributed and 
voted, and the results thereof ascertained and 
certified, in the manner prescribed by section 
24-141 of the Code of Virginia. It shall be the 
duty of the clerks and commissioners of elec- 
tion of each county and city, respectively, to 
make out, certify and forward an abstract of 
the votes cast for and against the convention in 
the manner now prescribed by law in relation to 
votes cast in general State elections. 

§ 6. It shall be the duty of the State Board 
of Elections to open and canvass the said ab- 
stracts of returns, and to examine and make 
statement of the whole number of votes given 
at said election for and against the convention, 
respectively, in the manner now prescribed by 
law in relation to votes cast in general elections; 
and it shall be the duty of the State Board of 
Elections to record said certified statement in 
its office, and without delay to make out and 
transmit to the Governor of the Commonwealth 
an official copy of said statement, certified by it 
under its seal of office. 

§ 7. The Governor shall, without delay, make 
proclamation of the result, stating therein the 
aggregate vote for and against the convention 
to be published in such newspapers in the State 
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as may be deemed requisite for general informa- 
tion. The State Board of Elections shall cause 
to be sent to the clerks of each county and 
corporation, at least fifteen days before the elec- 
tion, as many copies of this Act as there are 
places of voting therein; and it shall be the duty 
of such clerks to forthwith deliver the same 
to the sheriffs of their respective counties and 
sergeants of their respective cities for distribu- 
tion. Each such sheriff or sergeant shall forth- 
with post a copy of such Act at some public 
place in each election district at or near the 
usual voting place in the said district. 


§ 8. The expenses incurred in conducting this 
election, except as herein otherwise provided, 
shall be defrayed as in the case of the election 
of members of the General Assembly. 

§ 9. The State Board of Elections shall have 
authority to employ such help and incur such 
expense as may be necessary to enable it to 
discharge the duties imposed on it under this 
Act, the expenses thereof to be paid from funds 
appropriated by law. 

2. An emergency existing, this Act shall be in 
force from the time of its passage. 





EMPLOYMENT 


Fair Employment Statute—Pennsylvania 


The Pennsylvania Fair Employment Practice Act (H.229, Laws 1955, approved October 27, 


1955). 


AN ACT 

PROHIBITING CERTAIN PRACTICES OF DISCRIMINA- 
TION BECAUSE OF Race, CoLor, RELIGIOUS 
CREED, ANCESTRY, AGE, OR NATIONAL ORIGIN 
BY EMPLOYERS, EMPLOYMENT AGENCIES, LABOR 
ORGANIZATIONS AND OTHERS AS HEREIN DE- 
FINED; CREATING THE PENNSYLVANIA FAIR EM- 
PLOYMENT PRACTICE COMMISSION IN THE DE- 
PARTMENT OF LABOR AND INDUSTRY; DEFINING 
ITs FUNCTIONS, POWERS AND DUTIES; PROVIDING 
FOR PROCEDURE AND ENFORCEMENT; PROVIDING 
FOR FORMULATION OF AN EDUCATIONAL PRO- 
GRAM TO PREVENT PREJUDICE; PROVIDING FOR 
JupiciaL REVIEW AND ENFORCEMENT; AND 
IMPOSING PENALTIES. 
The General Assembly of the Commonwealth 

of Pennsylvania hereby enacts as follows: 


Section 1. Short Titlke—This act may be 
cited as the “Pennsylvania Fair Employment 
Practice Act.” | 


Section 2. Findings and Declaration of 
Policy. 

(a) The practice or policy of discrimination 
against individuals or groups by reason of their 
race, color, religious creed, ancestry, age or 
national origin is a matter of concern of the 
Commonwealth. Such discrimination foments 


domestic strife and unrest, threatens the rights: 


and privileges of the inhabitant of the Com- 
monwealth, and undermines the foundations of 
a free democratic state. The denial of equal 
employment opportunities because of such dis- 


crimination and the consequent failure to utilize 
the productive capacities of the individuals to 
their fullest extent deprive large segments of 
the population of the Commonwealth of earn- 
ings necessary to maintain decent standards of 
living, necessitates their resort to public relief, 
and intensifies group conflicts, thereby resulting 
in grave injury to the public health and welfare. 

(b) It is hereby declared to be the public 
policy of this Commonwealth to foster the em- 
ployment of all individuals in accordance with 
their fullest capacities regardless of their color, 
religious creed, ancestry, age or national origin 
and to safeguard their right to obtain and hold 
employment without such discrimination. 

(c) This act shall be deemed an exercise of 
the police power of the Commonwealth for the 
protection of the public welfare, prosperity, 
health, and peace of the people of the Common- 
wealth of Pennsylvania. 


Section 3. Right to Freedom from Discrimi- 
nation in Employment. The opportunity for 
an individual to employment for which he is 
qualified without discrimination because of race, 
color, religious creed, ancestry, age or national 
origin is hereby recognized as and declared to be 
a civil right which shall be enforceable only as 
set forth in this act. 


Section 4. Definitions. As used in this act, 


unless a different meaning clearly appears from 
the context— 


(a) The term “person” includes one or more 
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individuals, partnerships, associations, organiza- 
tions, corporations, legal representatives, trustees 
in bankruptcy or receivers. 

(b) The term “employer” includes the Com- 
monwealth or any political subdivision or 
board, department, commission or school district 
thereof and any person employing twelve or 
more persons within the Commonwealth but 
does not include religious, fraternal, charitable 
or sectarian corporations or associations except 
such corporations or associations supported in 
whole or in part by governmental appropriations. 

(c) The term “employe” does not include 
any individual employed in agriculture or in the 
domestic service of any person nor any indi- 
vidual employed by his parents, spouse or child. 

(d) The term “labor organizations” includes 
any organization which exists for the purpose 
in whole or in part of collective bargaining or 
of dealing with employers concerning griev- 
ances, terms or conditions of employment or of 
other mutual aid or protection in relation to 
employment. 

(e) The term “employment agency” includes 
any person regularly undertaking with or with- 
out compensation to procure opportunities to 
work or to procure, recruit, refer or place em- 
ployees. 

(f) The term “Commission” means the Penn- 
sylvania Fair Employment Practice Commis- 
sion created by this act. 

(g) The term “discriminate” includes segre- 
gate. 

(h) The term “age” includes any person be- 
tween the ages of forty and sixty-two inclusive. 


Section 5. Unlawful Employment Practices. 
It shall be an unlawful employment practice, 
unless based upon a bona-fide occupational 
qualification or except where based upon appli- 
cable security regulations established by the 
United States or the Commonwealth of Penn- 
sylvania— 

(a) For any employer because of the race, 
color, religious creed, ancestry, age or national 
origin of any individual to refuse to hire or em- 
ploy or to bar or to discharge from employment 
such individual or to otherwise discriminate 
against such individual with respect to com- 
pensation, hire, tenure, terms, conditions or 
privileges of employment if the individual is 
the best able and most competent to perform 
the services required. 

(b) For any employer, employment agency or 
labor organization prior to the employment or 
admission to membership to 


(1) Elicit any information or make or keep 
a record of or use any form of application or 
application blank containing questions or entries 
concerning the race, color, religious creed, an- 
cestry, age or national origin of any applicant 
for employment or membership. 

(2) Print or publish or cause to be printed 
or published any notice or advertisement relat- 
ing to employment or membership indicating 
any preference, limitation, specification or dis- 
crimination based upon race, color, religious 
creed, ancestry, age or national origin. 

(3) Deny or limit through a quota system 
employment or membership because of race, 
color, religious creed, ancestry, age, national 
origin or place of birth. 

(4) Substantially confine or limit recruitment 
or hiring of individuals with intent to circum- 
vent the spirit and purpose of this act to any 
employment agency, employment service, labor 
organization, training school or training center 
or any other employee-referring source which 
services individuals who are predominately of 
the same race, color, religious creed, ancestry, 
age or national origin. 

(c) For any labor organization because of the 
race, color, religious creed, ancestry, age or 
national origin of any individual to deny full and 
equal membership rights to any individual or 
otherwise to discriminate against such indi- 
viduals with respect to hire, tenure, terms, con- 
ditions or privileges of employment or any other 
matter directly or indirectly related to employ- 
ment. 

(d) For any employer, employment agency, 
or labor organization to discriminate in any 
manner against any individual because such 
individual has opposed any practice forbidden 
by this act or because such individual has made 
a charge, testified or assisted in any manner in 
any investigation proceeding or hearing under 
this act. 

(e) For any person whether or not an em- 
ployer, employment agency, labor organization 
or employee to aid, abet, incite, compel or 
coerce the doing of any act declared by this 
section to be an unlawful employment practice 
or to obstruct or prevent any person from com- 
plying with the provisions of this act or any 
order issued thereunder or to attempt directly 
or indirectly to commit any act declared by this 
section to be unlawful employment practice. 

(f) For any employment agency to fail or re- 
fuse to classify properly, refer for employment 
or otherwise to discriminate against any indi- 
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vidual because of his race, color, religious creed, 
ancestry, age or national origin. 

(g) For any individual seeking employment 
to publish or cause to be published any adver- 
tisement which specifies or in any manner ex- 
presses his race, color, religious creed, ancestry, 
age or national origin or in any manner expresses 
a limitation or preference as to the race, color, 
religious creed, ancestry, agé or national origin 
of any prospective employer. 


Section 6. Pennsylvania Fair Employment 
Practice Commission. There shall be and there 
is hereby established in the Department of 
Labor and Industry a non-partisan departmental 
administrative commission for the administration 
of this act which shall be known as the “Penn- 
sylvania Fair Employment Practice Commission” 
and which is hereinafter referred to ‘as the 
“Commission.” 

Said Commission shall consist of nine mem- 
bers to be known as Commissioners who shall be 
appointed by the Governor by and with the ad- 
vice and consent of two-thirds of all the mem- 
bers of the Senate, not more than five of such 
Commissioners to be from the same political 
party and each of whom shall hold office for a 
term of five years or until his successor shall 
have been duly appointed and qualified; Pro- 
vided, however, That in making the first ap- 
pointments to said Commission one member 
shall be appointed for a term of one year, two 
for a term of two years, two for a term of three 
years, two for a term of four years, and two for 
a term of five years. Vacancies occurring in an 
office of a member of the Commission by expira- 
tion of term, death, resignation, removal or for 
any other reason shall be filled in the manner 
aforesaid for the balance of that term. 

Subject to the provisions of this act the Com- 
mission shall have all the powers and shall 
perform the duties generally vested in and 
imposed upon departmental administrative 
boards and commissions by the act approved the 
ninth day of April one thousand nine hundred 
twenty-nine (Pamphlet Laws 177) known as 
“The Administrative Code of one thousand nine 
hundred twenty-nine” and its amendments and 
shall be subject to all the provisions of such 
Code which apply generally to departmental 
administrative boards and commissions. 


The Governor shall designate one of the mem- ~ 


bers of the Commission to be its chairman who 
shall preside at all meetings of the Commission 
and perform all the duties and functions of the 
chairman thereof. The Commission may desig- 


nate one of its members to act as chairman dur- 
ing the absence or incapacity of the chairman 
and when so acting the member so designated 
shall have and perform all the powers and duties 
of the chairman of the Commission. 

Five members of the Commission shall con- 
stitute a quorum for transacting business and 
a majority vote of those present at any meeting 
shall be sufficient for any official action taken 
by the Commission. 

Each member of the Commission shall receive 
per diem compensation at the rate of fifteen 
dollars ($15) per day for the time actually de- 
voted to the business of the Commission. 

The Commission shall adopt an official seal 
by which its acts and proceedings shall be au- 
thenticated and of which the courts shall take 
judicial notice. The certificate of the chairman 
of the Commission under the seal of the Com- 
mission and attested by the secretary shall be 
accepted in evidence in any judicial proceeding 
in any court of this Commonwealth as adequate 
and sufficient proof of the acts and proceedings 
of the Commission therein certified to. 


Section 7. Powers and Duties of the Com- 
mission. The Commission shall have the follow- 
ing powers and duties: 

(a) To establish and maintain a central office 
in the City of Harrisburg. 

(b) To meet and function at any place within 
the Commonwealth. 

(c) To appoint such attorneys and other 
employees and agents as it may deem necessary, 
fix their compensation within the limitations 
provided by law, and prescribe their duties. 

(d) To adopt, promulgate, amend and rescind 
rules and regulations to effectuate the policies 
and provisions of this act. 

(e) To formulate policies to effectuate the 
purposes of this act and make recommendations 
to agencies and officers of the Commonwealth 
or political subdivisions of government or board 
department commission or school district thereof 
to effectuate such policies. 

(f) To initiate, receive, investigate and pass 
upon complaints charging unlawful employment 
practices. 

(g) To hold hearings, subpoena witnesses, 
compel their attendance, administer oaths, take 
testimony of any person under oath or affirma- 
tion, and in connection therewith to require the 
production for examination of any books and 
papers relating to any matter under investiga- 
tion where a complaint has been properly filed 
before the Commission. The Commission may 
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make rules as to the issuance of subpoenas by 
individual Commissioners. In case of contumacy 
or refusal to obey a subpoena issued to any 
person the Court of Common Pleas of Dauphin 
County or any court of common pleas within 
the jurisdiction of which the hearing is to be 
held or the said person charged with contumacy 
or refusal to obey is found resides or transacts 
business upon application by the Commission 
may issue to such person an order requiring 
such person to appear before the Commission 
there to produce documentary evidence if so 
ordered or there to give evidence touching the 
matter in question and any failure to obey such 
order of the court may be punished by said 
court as a contempt thereof. 

No person shall be excused from attending 
and testifying or from producing records, cor- 
respondence, documents or other evidence in 
obedience to the subpoena of the Commission 
or of any individual Commissioner on the ground 
that the testimony or evidence required of him 
may tend to incriminate him or subject him to 
a penalty or forfeiture, but no person shall be 
prosecuted or subjected to any penalty or for- 
feiture for or on account of any transaction mat- 
ter or thing concerning which he is compelled 
after having claimed his privilege against self- 
incrimination to testify or produce evidence 
except that such person so testifying shall not be 
exempt from prosecution and punishment for 
perjury committed in so testifying. The immun- 
ity herein provided shall extend only to natural 
persons so compelled to testify. 

(h) To inspect upon request such records 
of the Commonwealth or any political subdi- 
vision board department, commission or school 
district thereof as it may deemi necessary or 
advisable to carry into effect the provisions of 
this act. 

(i) To create such advisory agencies and 
conciliation councils, local or statewide as will 
aid in effectuating the purposes of this act. 
The Commission may itself or it may empower 
these agencies and councils to (1) study the 
problems of discrimination in all or specific 
fields of human relationships when based on 
race, color, religious creed, ancestry, age or 
national origin and (2) foster through com- 
munity effort or otherwise good will among the 
groups and elements of the populations of the 
State. Such agencies and councils may make 
recommendations to the Commission for the 
development of policies and procedure in gen- 
eral. Advisory agencies and conciliation councils 





created by the Commission shall be composed 
of representative citizens serving without pay, 
but the Commission may make provision for 
technical and clerical assistance to such agencies 
and councils and for the payment of the ex- 
penses of such assistance. 

(j) To issue such publications and such re- 
sults of investigations and research as in its 
judgment will tend to promote good will and 
minimize or eliminate discrimination because 
of race, color, religious creed, ancestry, age or 
national origin. 

(k) From time to time but not less than 
once a year to report to the Legislature and 
the Governor describing in detail the investiga- 
tion proceedings and hearings it has conducted 
and their outcome, the decisions it has rendered, 
and the other work performed by it, and make 
recommendations for such further legislation 
concerning abuses and discrimination because 
of race, color, religious creed, ancestry, age or 
national origin as may be desirable. 

Section 8. Educational Program. 

In order to eliminate prejudice among the 
various racial religious and nationality groups 
in this Commonwealth and to further good will 
among such groups the Commission, in co- 
operation with the Department of Public In- 
struction, is authorized to prepare a compre- 
hensive educational program designed for the 
students of the schools in this Commonwealth 
and for all other residents thereof in order to 
eliminate prejudice against such groups. 

Section 9. Procedure. Any individual claim- 
ing to be aggrieved by an alleged unlawful em- 
ployment practice may make, sign and file with 
the Commission a verified complaint in writing 
which shall state the name and address of the 
person, employer, labor organization or employ- 
ment agency alleged to have committed the un- 
lawful employment practice complained of and 
which shall set forth the particulars thereof and 
contain such other information as may be re- 
quired by the Commission. The Commission 
upon its own initiative or the Attorney General 
may in like manner make sign and file such 
complaint. Any employer whose employees or 
some of them hinder or threaten to hinder com- 
pliance with the provisions of this act may file 
with the Commission a verified complaint asking 
for assistance by conciliation or other remedial 
action and during such period of conciliation 
or other remedial action no hearings, orders or 
other actions shall be taken by the Commission 
against such employer. 

















Aa eid Shad AP a ae 











LEGISLATURES 251 


After the filing of any complaint or whenever 
there is reason to believe that an unlawful em- 
ployment practice has been committed the Com- 
mission shall make a prompt investigation in 
connection therewith. 

If it shall be determined after such investiga- 
tion that no probable cause exists for crediting 
the allegations of the complaint, the Commission 
shall within ten days from such determination 
cause to be issued and served upon the com- 
plainant written notice of such determination, 
and the said complainant or his attorney may 
within ten days after such service file with the 
Commission a written request for a preliminary 
hearing before the Commission to determine 
probable cause for crediting the allegations of 
the complaint. If it shall be determjned after 
such investigation that probable cause exists for 
crediting the allegations of the complaint, the 
Commission shall immediately endeavor to eli- 
minate the unlawful employment practice com- 
plained of by conference, conciliation and per- 
suasion. The members of the Commission and 
its staff shall not disclose what has transpired 
in the course of such endeavors, provided that 
the Commission may publish the facts in the 
case of any complaint which has been dismissed 
and the terms of conciliation when the complaint 
has been adjusted without disclosing the iden- 
tity of the parties involved. 

In case of failure so to eliminate such prac- 
tice or in advance thereof, if in the judgment 
of the Commission circumstances so warrant, the 
Commission shall cause to be issued and served 
a written notice together with a copy of such 
complaint as the same may have been amended, 
requiring the person, employer, labor organiza- 
tion or employment agency named in such com- 
plaint hereinafter referred to as respondent to 
answer the charges of such complaint at a hear- 
ing before the Commissioner at a time and place 
to be specified in such notice. The place of 
any such hearing shall be in the county in which 
the alleged offense was committed. 

The case in support of the complaint shall be 
presented before the Commission by one of its 
attorneys or agents. The respondent may file a 
written verified answer to the complaint and 
appear at such hearing in person or otherwise 
with or without counsel and submit testimony. 


The complainant may likewise appear at such ° 


hearing in person or otherwise with or without 
counsel and submit testimony. The Commis- 
sion or the complainant shall have the power 
reasonably and fairly to amend any complaint 


and the respondent shall have like power to 
amend his answer. The Commission shall not 
be bound by the strict rules of evidence pre- 
vailing in courts of law or equity. The testimony 
taken at the hearing shall be under oath and 
be transcribed. 

If upon all the evidence at the hearing the 
Commission shall find that a respondent has 
engaged in or is engaging in any unlawful em- 
ployment practice as defined in this act, the 
Commission shall state its findings of fact and 
shall issue and cause to be served on such re- 
spondent an order requiring such respondent 
to cease and desist from such unlawful employ- 
ment practice and to take such affirmative action 
including but not limited to hiring, reinstate- 
ment or upgrading of employees with or without 
back pay, admission or restoration to member- 
ship in any respondent labor organization as in 
the judgment of the Commission will effectuate 
the purposes of this act and including a require- 
ment for report of the manner of compliance. 
If upon all the evidence the Commission shall 
find that a respondent has not engaged in-any 
such unlawful employment practice the Com- 
mission shall state its findings of fact and shall 
issue and cause to be served on the complainant 
an order‘ dismissing the said complaint as to 
such respondent. 

The Commission shall establish rules of prac- 
tice to govern, expedite and effectuate the fore- 
going procedure and its own actions thereunder. 
Any complaint filed pursuant to this section 
must be so filed within ninety days after the 
alleged act of discrimination. Any complaint 
may be withdrawn at any time by the party 
filing the complaint. 

Section 10. Enforcement and Judicial Review. 
The complainant, the Attorney General or the 
Commission may secure enforcement of the 
order of the Commission or other appropriate 
relief by the Court of Common Pleas of Dau- 
phin County. Such proceeding shall be initiated 
by the filing of a petition in such court, together 
with a transcript of the record of the hearing 
before the Commission and issuance and service 
of a copy of said petition as in proceedings in 
equity. The court shall have power to grant 
such temporary relief or restraining order as it 
deems just and proper and to make and enter 
upon the pleadings, testimony and proceedings 
set forth in such transcript an order or decree 
enforcing modifying and enforcing as so mod- 
ified or setting aside in whole or in part the 
order of the Commission, and the jurisdiction 
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of the court shall not be limited by acts pertain- 
ing to equity jurisdiction of the courts. An 
appeal may be taken as in other civil actions. 

The Commission’s copy of the testimony shall 
be available at all reasonable times to all parties 
for examination without cost and for the purpose 
of enforcement or judicial review of the order. 
The case shall be heard without requirement of 
printing. 

Any order of the Commission may be re- 
viewed under the provisions of the act of June 
4, 1945 (P.L. 1888) known as the “Administra- 
tive Agency Law” and its amendments. 

Section 11. Penalties. Any person who shall 
willfully resist, prevent, impede or interfere 
with the Commission, its members, agents or 
agencies in the performance of duties pursuant 
to this act or shall willfully violate an order of 
the Commission shall be guilty of a misde- 
meanor and upon conviction thereof shall be 
sentenced to pay a fine of not less than one 
hundred dollars ($100.00) nor more than five 
hundred dollars ($500.00) or to undergo impris- 
onment not exceeding thirty (30) days or both 
in the discretion of the court, but procedure for 
the review of an order shall not be deemed to 
be such wilful conduct. 

Section 12. Construction and Exclusiveness 
of Remedy. 

(a) The provisions of this act shall be con- 
strued liberally for the accomplishment of the 
purposes thereof and any law inconsistent with 
any provisions hereof shall not apply. 

(b) Nothing contained in this act shall be 
deemed to repeal any of the provisions of any 
municipal ordinance, municipal charter or of 
any law of this Commonwealth relating to dis- 
crimination because of race, color, religious 
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creed, ancestry, age or national origin, but as to 
acts declared unlawful by section five of this 
act the procedure herein provided shall when 
invoked be exclusive, and the final determina- 
tion therein shall exclude any other action civil 
or criminal based on the same grievance of the 
complaint. If such complainant institutes any 
action based on such grievance without resorting 
to the procedure provided in this act he may not 
subsequently resort to the procedure herein. In 
the event of a conflict between the interpretation 
of a provision of this act and the interpretation 
of a similar provision contained in any municipal 
ordinance the interpretation of the provision in 
this act shall apply to such municipal ordinance. 


Section 13. Separability. If any clause, sen- 
tence, paragraph or part of this act or the appli- 
cation thereof to any person or circumstance 
shall for any reason be adjudged by a court of 
competent jurisdiction to be invalid, such judg- 
ment shall not affect, impair or invalidate the 
remainder of this act nor the application of such 
clause, sentence, paragraph or part to other 
persons or circumstances but shall be confined 
in its operation to the clause, sentence, para- 
graph or part thereof and to the persons or cir- 
cumstances directly involved in the controversy 
in which such judgment shall have been ren- 
dered. It is hereby declared to be the legislative 
intent that this act would have been adopted 
had such provisions not been included or such 
persons or circumstances been expressly excluded 
from their coverage. 


Section 14. This act shall take effect in thirty 
days except that all reference to provisions re- 
lating to discrimination on account of age shall 
not become effective until July 1, 1956. 





CONSTITUTIONAL LAW 


Interposition and Nullification—Virginia 


On January 11, 1956, Delegate John B. Boatwright introduced the following proposed in- 
terposition act in the Virginia General Assembly. 


Be it enacted by the General Assembly of Vir- 
ginia: 

1. The General Assembly of Virginia makes the 
following findings based upon the founding and 
growth of the states and of the United States: 
A. The several states existed prior to the forma- 
tion of the United States. As states they were 





sovereign and without limits on their power. 
B. The several states, seeing the advantages in 
a central government for the conduct of certain 
affairs, joined together to form the United 
States as a separate government with certain 
powers. 

C. The several States joining together to form 





} 
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the United States were aware of the dangers 
inherent in a central government. To guard 
against these dangers, they ordained and estab- 
lished the Constitution of the United States 
which (A) gave certain powers to the central 
government and (B) reserved all other powers 
for the states. 


D. Subsequent to the formation of the United 
States, and the establishment of a constitution 
therefor, occasions arose for extending or limit- 
ing the powers of the states. These were accom- 
plished by amendments to the Constitution of 
the United States. One of these amendments 
was the 14th Amendment, which laid certain 
limits upon the powers of the states but which 
nowhere proscribes directly or by implication 
the power of a state to segregate the races in 
the public free schools, provided facilities are 
equal. This is evidenced by the action of the 
Congress which proposed the amendment as 
well as by the action of the states which ratified 
it. 

E. The action of the Supreme Court of the 
United States in holding that the states cannot 
provide separate but equal facilities for children 
of different races constitutes an unlawful and 
unconstitutional assumption of power which 
does not exist. An agency created by a docu- 
ment to which sovereign states were parties 
cannot lawfully amend the creating document 
when that document clearly specifies in Article 
V thereof the manner of amendment. 


F. The public schools of the Commonwealth 
of Virginia and the very existence of this com- 
monwealth are threatened by the attempt of 
the Supreme Court of the United States to usurp 
a power which it does not have. 


G. Among those who participated in the found- 
ing of the United States and in the drafting of 
the Constitution of the United States were citi- 
zens of Virginia. These men declared that in 
case of a deliberate, palpable and dangerous 
exercise of powers not granted by the Consti- 
tution of the United States, the states who are 
parties thereto have the right and are in duty 
bound to interpose for arresting the progress 
of the evil, and for maintaining, within their 


respective limits the authorities, rights and lib- 
erties appertaining to them. 

H. The spirit impelling the Supreme Court of 
the United States to enlarge the powers of the 
United States by forced construction of the 
United States Constitution poses a clear and 
present threat to the several states and to their 
citizens. Tyranny goes from one excess to even 
greater ones. 

1. Until such time as the Constitution of the 
United States may be amended in the manner 
provided by that Constitution, this common- 
wealth is under no obligation to accept supinely 
an unlawful decree of the Supreme Court of 
the United States based upon an authority 
which is not found in the Constitution of the 
United States nor any amendment thereto. 
Rather this commonwealth is in honor bound 
to act to ward off the attempted exercise of a 
power which does not exist lest other excesses 
be encouraged. 

2. Until the Constitution of the United States 
is amended to prohibit the same, the governor of 
this commonwealth shall ensure that the public 
free schools operate in the future as they have 
in the past and in compliance with Section 140 
of the Constitution of Virginia. The State Board 
of Education shall require the operation of the 
public free schools in compliance with the man- 
date of the governor. 

2. The governor shall transmit to the governors 
of the several states information as to this action 
of the General Assembly of Virginia and also 
to the Congress of the United States and inform 
the Congress of the attempted usurpation of 
power by the Supreme Court of the United 
States. He shall advise the Congress that if the 
Constitution of the United States be so amended 
as to prohibit the separation of the public free 
schools of children by race or color, this com- 
monwealth will adhere in the future, as it has 
in the past, to the Constitution of the United 
States as it may be changed from time to time 
by the sovereign states who joined together to 
ordain and establish the Constitution. 

8. The Governor shall take all necessary meas- 
ures in carrying out this bill. 
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Public Schools—Alabama 


ADMINISTRATIVE 


AGENCIES 


In the application of the Alabama School Placement Law (see the LEGISLATURES Section ) 
to a case arising in Covington County, Alabama, the County Board of Education, on Septem- 
ber 16, 1955, released the following information: 


After careful consideration of all factors in- 
volved, the Board of Education has determined 
by unanimous action that the child, whose at- 
tendance at Gantt Elemen School No. 1 has 
been the subject of protest, should not continue 
attending that school for the following reasons: 

(a) The effect of admission of the pupil upon 
the academic progress of other students in the 
school 

(b) The psychological effect upon the child 
of attendance at the school 

(c) The possibility or threat of friction or 
disorder among other pupils. 

(d) The possibility of breaches of the peace 
or ill will— 

The Board in its action did not consider the 
nature of the objections made or inferred by the 


protesting parents and patrons. It was noted 
that out of 39 students enrolled in this school 
only four appeared at the Gantt Elementary 
School No. 1 this morning. 

The parents were advised that the child would 
be enrolled in another peer in Gantt if they 
so desired. 

The Board expressed to Mr. Thomas W. Car- 
roll, the County Superintendent of Education, 
its appreciate for his wise and informed action 
and leadership in a grave matter of peculiar 
difficulty which has been made more difficult 
by reason of uninformed publicity in a local 
newspaper. 

COVINGTON COUNTY BOARD OF EDUCA- 
TION 
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Public Schools—Delaware 


For regulations on integration adopted by the State Board of Education of Delaware, see 


Steiner v. Simmons in the COURTS section. 





EDUCATION 


Public Schools—New Jersey 


Mary WALKER v. BOARD OF EDUCATION of the City of Englewood, New Jersey. 


Susanne ANDERSON vy. same. 


Department of Education, Division Against Discrimination, State of New Jersey, No. M—1268, May 


19, 1955. 





SUMMARY: The complainants, parents of Negro school children in Englewood, New Jersey, 
brought complaints before the Commissioner of Education of New Jersey alleging that the 
respondent school board had discriminated against the children on account of their race in 
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revising the boundaries of certain school districts. The Commissioner found that there was 
a “presumption of discrimination” in the action taken and ordered corrective measures to 


be taken. 


Decision of the Commissioner of Education: 

In this case there are two complainants. The 
complaints were consolidated by agreement be- 
tween counsel for the complainants and counsel 
for the respondent. 


In the amended complaint of Susanne Ander- 
son, the complaint contends that her son, James 
Anderson, was discriminated against by the 
Board of Education of the City of Englewood 
as a part of a consistent scheme and plan to 
exclude and limit Negroes in the Liberty School 
by any illegal or extra-legal device; that in 
September, 1949, James Anderson entered the 
kindergarten of the Liberty School and after 
about one month was transferred to the Lincoln 
School while white children living on the same 
street, were permitted to continue to attend the 
Liberty School. 

In the complaint of Mary Walker, it is charged 
that Theodore Walker was enrolled in the Lib- 
erty School kindergarten during May, 1954, for 
the school year 1954-1955; that according to 
an announcement made by the respondent board 
of education on June 28, 1954, new district lines 
were adopted by the respondent for the year 
1954-1955 which required Theodore Walker to 
attend the Lincoln School. The complaint fur- 
ther charges that these lines discriminated 
against her son because of his race and, further, 
that she believes such an act to be a part of a 
consistent scheme and plan to discriminate 
against her racial group. 


The respondent in its answer to the complaints 
admits that James Anderson was-entered in the 
Liberty School and transferred to the Lincoln 
School by employees of the Board of Education 
without knowledge of the respondent and that, 
as soon as the respondent had been informed 
of the charge, it directed that James Anderson 
be transferred to the Liberty School, in which 
he was originally enrolled. The respondent fur- 
ther admits that Theodore Walker had been 
enrolled for the year 1954-1955 in the Liberty 
School and that the board changed its boundary 
lines for kindergarten and first grade groups for 
the year 1954-1955 by extending the northerly 
boundary between the Lincoln and Liberty 
school districts westerly to the Teaneck line. 
The respondent denies that the changes in the 
boundary lines resulted in segregation of school 
areas and maintains that the Board was moti- 


vated by a desire to prevent overcrowding in 
any of the schools of the city and not by an 
intent to discriminate against any pupil within 
the city. The respondent further denies that it 
is guilty of any unlawful practice within the 
meaning of the law against discrimination or of 
any act which was a part of a plan to discrimi- 
nate against any racial group. 

The respondent claims in separate defenses 
that: 

1. The respondent is in the exercise of its 
sound discretion in fixing boundary lines 
for kindergarten and first grade pupils 
and has done so to relieve congestion in 
certain schools and to utilize vacant class- 
rooms 

2. The boundary lines established do not 
discriminate against any person of any 
race or creed since all children living in 
any specific district are affected equally 
without regard to race, creed or color 

3. All schools in Englewood under the juris- 
diction and control of the respondent were 
affected similarly by changes made by the 
Board of Education. 

By agreement between counsel for the re- 
spondent and the complainants, it was stipu- 
lated that for purposes of public hearing the 
complaints would be consolidated and resolved 
into the following issues: 

1. Did the respondent engage in an unlawful 
discrimination as alleged in the complaint 
of Mary Walker? 

2. Did the respondent engage in an unlawful 
discrimination as alleged in the complaint 
of Susanne Anderson? 

8. Did the respondent unlawfully discrimi- 
nate against any person of the Negro race 
by the establishment of school zones or 
attendance district lines as they existed 
during the school year 1953-1954? 

4. Did the respondent unlawfully discrimi- 
nate against any person of the Negro race 
by the establishment of new attendance 
district lines as of September 1, 1954, for 
kindergarten in the Lincoln and Liberty 
Schools and for kindergarten and _ first 
grade in other schools? 

5. Has the respondent, between September 
1949 and the present time, followed a 
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consistent plan, scheme or policy of dis- 
crimination against Negroes in the admis- 
sion of pupils to its schools? 

Pursuant to notice duly given in accordance 
with section 18:25-15, a public hearing was 
held by the Commissioner of Education in 
Trenton on October 20 and 26 and on November 
1, 1954. The stenographic record of testimony 
contains 412 pages and 20 exhibits were received 
—17 offered by the complainants and 3 by the 
respondent. 

It has been certified by the Superintendent 
of Schools of Englewood that James Anderson 
is now attending the Liberty School and has 
been enrolled in said school continuously since 
November 10, 1954. It would appear, there- 
fore, that the question regarding him is now 
moot and, consequently, no decision on this 
question by the Commissioner is necessary. In 
a similar situation, the State Board of Educa- 
tion in the case of Worthy et al. v. Board of 
Education of the Township of Berkeley, Ocean 
County, 1938 S.L.D. 689, at page 691, said: 

“In the brief of the Petitioner-Respondents, 

it is suggested that the controversy is at an 

end because it is public knowledge that 
since the opening of the 1927-1928 school 
year the Berkeley Township Board of Edu- 
cation has provided for all of its children 
from the first to the seventh grades, inclu- 
sively, including the petitioners, in its own 
school building. We are informed to the 
same effect by a memorandum from the 

Commissioner, and at the argument before 

us, counsel for the Dover Township Board 

of Education admitted that such was the 
case. It therefore appears that the said 

Board is no longer required to furnish any 

school facilities to the petitioners so that no 

order that can now be made pursuant to our 
decision can have any effect. Consequently, 
this is a moot question and following the 
rule universally applied by appellate tri- 
bunals in this country, this Board, which, 
by direction of the School Laws takes this 
case only as a judicial tribunal, should not 
in our opinion pass upon this appeal. The 
principle which must be applied is thus 
stated by the United States Supreme Court: 
‘The duty of this court, as of every other 
judicial tribunal, is to decide actual con- 
troversies by a judgment which can be 
carried into effect, and not to give opin- 
ions upon moot questions or. abstract 
propositions, or to declare principles or 


rules of law which cannot affect the mat- 
ter in issue in the case before it. It neces- 
sarily follows that when, pending an ap- 
peal from the judgment of a lower court, 
and without any fault of the defendant, 
an event occurs which renders it impos- 
sible for this court, if it should decide in 
favor of the plaintiff, to grant him any 
effectual relief whatever, the court will 
not proceed to a formal judgment, but 
will dismiss the appeal. And such a fact 
when not appearing on the record, may 
be proved by extrinsic evidence.’ Mills v. 
Green, 159 U.S. 653. 

“The Courts of New Jersey apply the same 

rule. (Freeholders of Essex v. Freeholders 

of Union, 49 N.J.L. 438)” 

Accordingly, the Commissioner will not decide 
this issue. 

Segregation and discrimination in the public 
schools because of color have been outlawed 
in New Jersey since 1881. Pertinent statutes 
relating to the prohibition of segregation and 
discrimination are: N.J.S.A. 18:14-2, and N.J. 
S.A. 18:25-4 and 18:25-5. 

Section 18:14-2 of the Revised Statutes pro- 
vides: 

“No child between the ages of four and 
twenty shall be excluded from any public 
school on account of his race, creed, color, 
national origin, or ancestry. A member of 
any board of education who shall vote to 
exclude from any public school any child, 
on account of his race, creed, color, national 
origin or ancestry shall be guilty of a mis- 
demeanor, and punished by a fine of not 
less than fifty dollars ($50.00), nor more 
than two hundred fifty dollars ($250.00) 
or by imprisonment in the county jail, work- 
house, or penitentiary of the county in 
which the offense has been committed, for 
not less than thirty days nor more than six 
months, or by both such fine and imprison- 
ment in the discretion of the court.” 

Section 18:25-4 provides: 

“All persons shall have the opportunity to 

obtain employment and to obtain all the 

accommodations, advantages, facilities and 
privileges of any place of public accommo- 
dation, without discrimination because of 
race, creed, color, national origin or ancersty, 
subject only to conditions and limitations 
applicable alike to all persons. This oppor- 
tunity is recognized as and declared to be 
a civil right.” 
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Section 18:25-5 reads in part as follows: 
“As used in this act, unless a different mean- 
ing clearly appears from the context: . . . 
J. ‘A place of public accommodation’ shall 
include any kindergarten, primary and 
secondary school, trade or business 
school, high school, academy, college and 
university, or any educational institution 
under the supervision of the State Board 
of Education or the Commissioner of 
Education of the State of New Jersey’ 


The New Jersey State Constitution, which 
became effective on January 1, 1948, in para- 
graph 5, Article I, reads as follows with refer- 
ence to segregation and discrimination: 

“No person shall be denied the enjoyment 
of any civil or military right, nor be discrim- 
inated against in the exercise of any civil 
or military right, nor be segregated in the 
militia or in the public schools, because of 
religious principles, race, color, ancestry, 
or national origin.” 

Courts and statutory tribunals have passed 
on questions of segregation and discrimination 
in the schools of New Jersey in a series of de- 
cisions, beginning in 1884. The law with respect 
to segregation and discrimination has been 
interpreted in the following decisions: 

In the case of Pierce v. Union District School 
Trustees, 46 N.J.L. 76, where a colored child 
was refused admission to the school nearest his 
home because of color, the Court held that the 
respondent board of education could make 
reasonable by-laws not incompatible with the 
laws of the United States or of this State and 
which were not in conflict with the general 
regulations of the State Board of Education for 
determining into which of the schools children 
should be admitted. The Court held that a 
child should be educated in the public school 
nearést his residence unless there was some just 
reason for sending him elsewhere, and that 

“,.. the power of the Legislature to enact 
the law which has been promulgated on the 
subject is indubitable, and the law itself is 
unmistakably explicit. It is ‘that no child 
between the ages of five and eighteen years 
of age shall be excluded from any public 
school in this state on account of his or her 
religion, nationality or color.’ This statute 
made the respondents’ refusal illegal.” 

In Patterson v. Trenton, 11 N.J. Misc. 179, 
where colored youth in the high school were 
not permitted to take swimming lessons except 


with those of their own race, the Court held: 

“Boys or girls enrolled in a class in the 
public schools of this State are entitled to 
receive instructions, without any discrimi- 
nation, predicated upon race. To say to a 
lad you may study with your classmates, 
you may attend gymnasium with them, but 
you may not have swimming with them 
because of your color is unlawful discrimi- 
nation.” 


In Williams v. Trenton, 131 N.J.L. 153 (N.J. 
Supreme Court 1944) colored children were 
sent to a central junior high school to which 
only colored children were admitted. The white 
children were sent to other schools in the dis- 
trict of their attendance. The decision of the 
Court was: 

“It is unlawful for boards of education to 
exclude children from any public school on 
the ground that they are of the Negro race, 
and a school board has no legal right to 
refuse Negro children admission in the 
school nearest their residence and compel 
them to attend another school where colored 
children are segregated from other chil- 
dren.” 

In Edwards v. Atlantic City, 1938, S.L.D. 
683, affirmed by the State Board of Education, 
the Commissioner said: 

“To permit all parents to select the schools 
which they desire their children to 2ttend, 
would be demoralizing. The regularly con- 
stituted local school authorities must, of 
necessity, have power to determine the 
grade of pupils, and the building which 
each shall attend; and this cannot be 
changed by higher authority unless dis- 
crimination or unreasonable requirements 
can be proven; neither of which has been 
shown in the case before us.” 


The State Board of Education in the case of 
Kenney v. Montclair, 1938 S.L.D. 647, held: 
“There can be no doubt that it is within the 
discretion of respondent to grant or refuse 
to transfer a pupil to a school in a district 
other than the one in which the pupil re- 
sides. The most that can be said of the 
duty of respondent in this connection, is 
that the pupil is entitled to be admitted to 

the school nearest his residence.” 


The Commissioner is not unmindful of the 
recent decision of the United States Supreme 
Court in the case of Brown v. Board of Educa- 
tion of Topeka, Shawnee County, Kansas, et al., 
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decided May 17, 1954. The question presented 
to the Court for decision was: 

“Does segregation of children in public 
schools solely on the basis of race, even 
though the physical and other ‘tangible’ 
factors may be equal, deprive the children 
of the minority group of equal educational 
opportunities?” 

The Court said: “We believe it does.” 

[New Jersey Situation] 

At the present time, this decision does not 
affect the New Jersey situation because segre- 
gation is already prohibited by our State Con- 
stitution, statutes and Court decisions. The 
question before the Commissioner is not whether 
segregation is illegal, but rather whether seg- 
regation and discrimination actually exists in 
Englewood. As this decision is being written, 
the Supreme Court has completed the hearing 
of argument as to the nature of the decrees for 
the implementation of the recent decision. It 
may be that these decrees will throw additional 
light on some of the questions raised in this 
case. However, at the present time, the Com- 
missioner is of the opinion that he should not 
attempt to anticipate the nature of the decrees 
of the United States Supreme Court and feels 
constrained to decide the issues of the present 
case on the basis of the precedents established 
in the cases cited above. However, if the forth- 
coming decrees of the Supreme Court throw 
further light upon this present decision, before 
the instant case is settled, any party shall have 
the right to reopen this case and to present 
further testimony or argument. 

It is the opinion of the Commissioner that 
the decision on the remaining questions turns 
on whether pupils have been assigned to schools 
in accordance with sound principles established 
in the cases cited and in accordance with sound 
principles of school administration. 

The most fundamental principle was estab- 
lished in Pierce v. Union District School Trus- 
tees, swpra; namely, that a pupil should be edu- 
cated in the public school nearest his residence 
unless there is some just and compelling reason 
for sending him elsewhere. The Court pointed 
out that one such reason could be an overcrowded 
school. It seems to the Commissioner that a 
corollary to the proposition that a board of 
education may transfer pupils because of over- 
crowding is that pupils who are transferred, 
all things being equal, shall be those who be 
required to travel the least additional distance. 
It is well established in all of the decisions that 


all assignments and transfers must be made 
without prejudice or discrimination. The prin- 
ciple that a pupil must be permitted to attend 
the nearest school may be modified by safety 
factors, or need for special education on the 
part of the particular pupil, or the necessity for 
particular grade groupings, such as are to be 
found in junior and senior high schools. 
[Selection for Transfer] 


The Commissioner has read the testimony and 
examined the exhibits in the light of the prin- 
ciples set forth above. He does not question 
the right of the Board of Education to transfer 
pupils from the Liberty School to the Lincoln 
School to relieve overcrowding. It is difficult 
for him, however, from his study of the evi- 
dence and from knowledge of conditions on the 
streets in the vicinity of the Liberty and Lin- 
coln schools to reconcile with well established 
principles the selection of the pupils to be trans- 
ferred to the Lincoln School. For example, 
children who reside near the Lincoln School 
were permitted to continue to attend the Liberty 
School; whereas, children who reside nearer the 
Liberty School were required to attend the 
Lincoln School. Evidently, it was the belief 
of the Board of Education of the City of Engle- 
wood that the proper way to establish re- 
districting was to continue an existing line to 
the western end of the city, and to fix such 
line so that it could be maintained for years 
to come. Without impugning the motives of 
the Board of Education in fixing boundary lines, 
it is the opinion of the Commissioner that if 
the drawing of a straight line causes a pupil 
to be transferred in contravention of the 
principles set forth above, the result is discrimi- 
nation, regardless of intent or motivation. Fur- 
thermore, from the standpoint of school admin- 
istration, it is doubtful in these days of 
increasing and shifting population and over- 
crowding of schools whether district lines can 
be established to last very far into the future. 

The Commissioner is of the opinion, in line 
with the decisions of a previous Commissioner 
in the case of Worthy v. Berkeley, supra, at page 
688, that the disregard of the established prin- 
ciples in fixing attendance areas for kindergarten 
classes constitutes sufficient presumption of 
discrimination to call upon the Board of Educa- 


’ tion to redraw its- boundary lines in accordance 


with the principles herein set forth. 

The new boundary line between the Liberty 
and Lincoln kindergarten classes was not drawn 
in accordance with the accepted principles of 
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school districting as interpreted in the cases 
of Worthy v. Berkeley Township and Pierce v. 
Union District, supra, in one significant respect: 
it resulted in the exclusion of a number of chil- 
dren residing in the northerly section of the 
Fourth Ward from the Liberty School which is 
the school nearest to their place of residence. 

Theodore Walker resides approximately the 
same distance from the Liberty School and 
Lincoln School. The testimony at the hearing 
indicates that traffic conditions are about the 
same on Palisades Avenue west of the monu- 
ment and on Lafayette Street. Therefore, the 
Commissioner cannot determine which school 
Theodore is entitled to attend until the new 
boundary lines have been established as herein 
ordered. 


[Commissioner's Direction] 


The Commissioner directs the Englewood 
Board of Education to redraw the boundary 
line between the Lincoln and Liberty Schools, 
established June 28, 1954, taking into considera- 
tion the factors mentioned above, and to notify 
him on or before July 1, 1955, of the boundary 
line between the two schools to be used for 
the school year 1955-56. Pending this informa- 
tion, the Commissioner will reserve decision as 
to whether Theodore has been discriminated 
against by the Board of Education of the City 
of Englewood. 

For many years, successive boards of educa- 
tion in Englewood have permitted the develop- 
ment of a junior high school for residents of 
the Lincoln School district which has had an 
enrollment of fewer than two hundred students, 
practically all of whom are colored; while, at 
the same time, junior high school students from 
all the other four attendance areas in the city 
were required to attend the Engle Street Junior 
High School, the enrollment of which is pre- 
dominantly white. 

It is the opinion of the Commissioner that 
the maintenance of a separate junior high school 
in the Lincoln school district cannot be justified 
on any sound principles of school organization 
or administration. The pupils of the Lincoln 
Junior High School are entitled to attend classes 
and to participate in school activities with other 
pupils of the city of their age. The Commis- 
sioner is convinced that these pupils, denied 
such a right, are being discriminated against. 

The Commissioner, therefore, is persuaded 
that the Board of Education of the City of 
Englewood must eliminate the separate junior 
high school in the Lincoln district. However, 


the Commissioner believes that the Board of 
Education should have a reasonable time either 
for completing plans for a new school, if the 
Board chooses this approach to the problem, 
or for making arrangements to absorb the 
Lincoln district junior high school pupils in the 
Engle Street Junior High School. In fairness 
to the members of the present Board of Educa- 
tion, it must be pointed out that their testimony 
indicates their dissatisfaction with the present 
junior high school arrangement and further in- 
dicates that the Board has had under considera- 
tion the elimination of the Lincoln Junior High 
School. 

[Elimination of Separate School] 


Accordingly, the Commissioner directs that 


- the separate junior high school for the Lincoln 


school district be eliminated by September 1, 
1956, unless prior thereto a firm commitment 
is made to the Commissioner to provide for all 
junior high schools in Englewood new facili- 
ties which cannot be completed by September 

1, 1956. In this event, the Commissioner will 

entertain a petition-of the Board of Education 

to postpone the effective date for the elimination 
of the Lincoln Junior High School. 

The proceedings herein will be continued and 
final determination of the case will be deferred 
pending compliance with the orders of the 
Commissioner, as above set forth. 

In accordance with the provisions of section 
18:25-17 of the Revised Statutes, the Commis- 
sioner, in summarizing, finds the following facts: 
1. James Anderson entered the Liberty School 

in September, 1949, but was transferred one 
month later to the Lincoln School where he 
remained until November 10, 1954, despite 
the fact that he should rightfully have been 
permitted to continue in the Liberty School 
where he was first enrolled. This has been 
corrected. The question, for decision, is 
considered moot. 

2. Theodore Walker lives approximately equi- 
distance from the Lincoln and _ Liberty 
Schools. It is not practicable to determine 
whether he has been discriminated against 
until new boundary lines have been estab- 
lished in accordance with the principles of 
districting defined in this case. 

8. Between September, 1949, and the present 
time, the respondent Board of Education 
and its predecessors have maintained the 
Lincoln Elementary School which has had 
an enrollment of predominantly colored 
children. 
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4. During the school year 1953-1954 the Liberty 
Elementary School, located three blocks to 
the northwest of the Lincoln Elementary 
School, had an enrollment of approximately 
43% colored children. 

5. On June 28, 1954, the respondent established 
a new boundary for the kindergarten classes 
between the Lincoln and Liberty Schools 
which resulted in kindergarten classes at the 
Lincoln School with a total of 100 Negro 
children and 2 white children for the school 
year 1954-1955, and kindergarten classes at 
the Liberty School with an enrollment for 
1954-1955 of 54, with no Negro pupils. 

6. The new boundary line was not drawn in 
accordance with principles of school district- 
ing as determined in Pierce v. Union District, 
supra, and other cases cited herein in that 
children who reside nearer the Lincoln 
School were permitted to attend the Liberty 
School; whereas, children who reside nearer 
the. Liberty School were required to attend 
the Lincoln School. 

7. Between September, 1949, and the present 
time, the respondent Board of Education 
and its predecessors have maintained a 
junior high school for residents of the Lin- 
coln School district, which had an enrollment 
of less than 200 pupils, practically all of 
whom have been colored. 

8. Between September, 1949, and the present 
time, junior high school students from all 
other attendance areas of the city have at- 
tended the Engle Street Junior High School, 
which has had a predominantly white en- 


rollment of between 500 and 600 pupils. 

9. The maintenance of the separate junior high 
school at Lincoln School, only three blocks 
away from the Engle Street Junior High 
School, cannot be justified on accepted prin- 
ciples of school organization and administra- 
tion, and constitutes a violation of the laws 
against discrimination. The respondent is 
hereby ordered and directed to: 

1. Submit to the Commissioner by July 1, 1955, 
the boundary line between the Liberty and 
Lincoln school districts to establish attend- 
ance zones between the Liberty and Lincoln 
schools and between these and other schools, 
if necessary, as redrawn for the school year 
1955-1956 in accordance with the principles 
set forth in the opinion of the Commissioner 
in this case. This must be in sufficient detail 
to enable the Commissioner to determine 
whether or not Theodore Walker has been 
discriminated against. 

2. Eliminate by September 1, 1956, the Lin- 
coln Junior High School as a separate school 
for junior high school pupils of the Lincoln 
School district; provided, however, that if 
prior to said date a firm commitment is made 
to the Commissioner to provide for all junior 
high school students in Englewood new fa- 
cilities which cannot be completed by Sep- 
tember 1, 1956, the Commissioner will 
thereupon entertain a petition by the Board 
of Education of the City of Englewood to 
postpone the effective date for the elimina- 
tion of the Lincoln Junior High School. 





EDUCATION 


Public Schools—Texas 


The following statement of policy of the Texas State Board of Education was announced on 


July 4, 1955. 
STATE BOARD OF EDUCATION POLICY 
July 4, 1955 


The Supreme Court of the United States in its 
decisions has declared the principle that racial 
discrimination in public education is unconsti- 
tutional. 

The responsibility of the State Board of Edu- 
cation is to conduct its relations with county 
and local boards so as not to impair or penalize 
the proper authority of those boards to operate 


and to control the schools under their jurisdic- 

tion. 

Accordingly, the following are declared to be 
the policies of the State Board of Education for 
the school year 1955-56: 

1. The Commissioner of Education is hereby 
instructed to distribute the Foundation 
Program Funds to the several counties and 
school districts of Texas regardless of 
whether or not the schools are segregated 
or non-segregated. 
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2. The Commissioner of Education is instruc- 
ted to provide within the State Department 
of Education consultant services available, 
upon request, to county and local school 
officials. These services may assist school 
officials in their study of the local condi- 
tions which relate to the Court Decisions 
such as problems of school administration, 
school plant, transportation, personnel, at- 


tendance areas, etc. 

8. Neither the State Board of Education, nor 
the Commissioner of Education, nor the 
staff of the State Department of Education 
shall suggest or direct the action which 
county and local school officials should 
take. Instead, any consultant assistance 
rendered shall be toward implementing 
locally: originated plans. 


EDUCATION | 
Colleges and Universities—Tennessee 
Resolution of the State Board of Education 


WHEREAS, the Supreme Court of the United 
States, in its opinion in the Segregation Cases 
declaring that racial segregation in public ed- 
ucation is unconstitutional, established the fol- 
lowing principles for the guidance of school 
authorities and courts in carrying out the opinion 
of the Court: 

“.. . Full implementation of these con- 
stitutional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility for 
elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of the 
governing constitutional principles .. .” 

= ~ ~ 
“, .. In fashioning and effectuating the 
decrees, the courts will be guided by equi- 
table principles. Traditionally, equity has 
been characterized by a practical flexibility 
in shaping its remedies and by a facility for 
adjusting and reconciling public and _pri- 
vate needs. These cases call for the exer- 
cise of these traditional attributes of equity 
power ... ‘To effectuate this interest may 
call for elimination of a variety of obstacles 
in making the transition to scheol systems 
operated in accordance with the constitu- 
tional principles set forth in our May 17, 
1954 decision. Courts of equity may prop- 
erly take into account the public interest 
in the elimination of such obstacles in a 


systematic and effective manner. . . .” 
a a a 


“« 


. . . The courts may consider problems 
related to administration, arising from the 
physical condition of the school plant, the 


of Tennessee, June 15, 1955. 


school transportation system, personnel, re- 
vision of school districts and attendance 
areas into compact units to achieve a sys- 
tem of determining admission to the public 
schools on a nonracial basis, and revision 
of local laws and regulations which may be 
necessary in solving the foregoing problems 


” 


.” and, 
= = = 

WHEREAS, all of the problems and difficul- 
ties recognized in said opinion as warranting a 
gradual transition to a desegregated basis, to- 
gether with others not mentioned, exist with 
respect to all state colleges, institutes and nor- 
mal schools under the jurisdiction of the State 
Board of Education: 

NOW, THEREFORE, Be it resolved by the 
State Board of Education of Tennessee, that 
subject to special circumstances, the following 
program of transition to a desegregated basis 
is hereby adopted for the government of all 
said colleges, institutes and normal schools: 

For the scholastic year 1955-56, qualified 
negro students shall be admitted to do graduate 
work at Memphis State College, Middle Ten- 
nessee State College, East Tennessee State Col- 
lege and Austin Peay State College. During 
the said scholastic year, qualified white students 
shall be admitted to graduate classes of the 
Tennessee Agricultural and Industrial State Uni- 
versity for Negroes at Nashville. 

For the scholastic year, 1956-1957, qualified 
negro students shall be admitted to the gradu- 
ate classes and senior classes of Memphis State 
College, Middle Tennessee State College, East 
Tennessee State College, Austin Peay State Col- 
lege and Tennessee Polytechnic Institute at 
Cookeville. During the said scholastic year, 
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qualified white students shall be admitted to 
graduate classes and senior classes of the Ten- 
nessee Agricultural and Industrial State Uni- 
versity for Negroes at Nashville. 

For the scholastic year 1957-1958, qualified 
negro students shall be admitted to the gradu- 
ate, senior and junior classes of Memphis State 
College, Middle Tennessee State College, East 
Tennessee State College, Austin Peay State Col- 
lege and Tennessee Polytechnic Institute at 
Cookeville. During the said scholastic year, 
qualified white students shall be admitted to 
graduate, senior and junior classes of Tennessee 
Agricultural and Industrial State University for 
Negroes at Nashville. 

For the scholastic year 1958-1959, qualified 
negro students shall be admitted to the gradu- 
ate, senior, junior and sophomore classes of 
Memphis State College, Middle Tennessee State 
College, East Tennessee State College, Austin 
Peay State College and Tennessee Polytechnic 
Institute at Cookeville. During the said scho- 
lastic year, qualified white students shall be 
admitted to graduate, senior, junior and sopho- 
more classes of the Tennessee Agricultural and 
Industrial State University for Negroes at Nash- 
ville. 

For the scholastic year 1959-1960, and there- 
after, qualified negro students shall be admitted 
to the graduate, senior, junior, sophomore and 
freshman classes of Memphis State College, 


Middle Tennessee State College, East Tennes- 
see State College, Austin Peay State College and 
Tennessee Polytechnic Institute at Cookeville. 
During the said scholastic year, and thereafter, 
qualified white students shall be admitted to 
graduate, senior, junior, sophomore and fresh- 
man classes of Tennessee Agricultural and In- 
dustrial State University for Negroes at Nash- 
ville. 

BE IT FURTHER RESOLVED, That this 
program of transition to a desegregated basis 
for the colleges under the jurisdiction of this 
Board shall be inoperative until: 

1. The provisions of the Constitution and 
statutes of Tennessee requiring segregated 
public education be held invalid as con- 
trary to the Constitution of the United 
States in a legal proceeding directed to that 
end; and, 

2. It is determined that the opinion of the 
Supreme Court of the United States in the 
Segregation Cases apply not only to public 
grade school education but to state colleges 
and universities in Tennessee; and, 

8. Any other available grounds of de- 
fense which will manifest the right of the 
sovereign State of Tennessee to arrange and 
provide free education for its citizens on its 
own terms and conditions, provided, only 
that all are treated fairly and equally, have 
been presented in court. 





TRANSPORTATION 


Railroads, Stations—Federal Statutes 


NAACP v. ST. LOUIS-SAN FRANCISCO RAILWAY CO. 


Interstate Commerce Commission, No. 314238, November 7, 1955. 


SUMMARY: The complainant, National Association for the Advancement of Colored People, 
together with individual complainants, assailed practices of several railway companies, the 
Richmond (Virginia) Terminal Railway Company, and the Union News Company, involving 
segregation of white and Negro passengers of the railways, and asked the Federal Interstate 
Commerce Commission for a cease and desist order. The ICC, applying the doctrine of the 
School Segregation Cases, issued such an order as to the defendant railways and the terminal 
company, but stated that, as to the Union News Company (which operated segregated public 
lunch rooms in the railway terminal in Richmond), the Interstate Commerce Act was not 
applicable. The report of the Commission follows: 


BY THE COMMISSION: 

The complainants and the defendants, except 
the Missouri Pacific Railroad Company (Guy 
A. Thompson, Trustee), filed exceptions to the 
examiner's proposed report and replied to each 


others’ exceptions. We have heard oral argu- 
ment. Exceptions and requested findings not 
specifically discussed in this report nor reflected 
in our findings or conclusions have been con- 
sidered and found not justified. 
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This complaint presents the issue of the law- 
fulness, under the Interstate Commerce Act, of 
racial segregation of interstate railroad pass- 
engers. The principal complainant is the Na- 
tional Association for the Advancement of 
Colored People, a membership corporation or- 
ganized under the laws of New York. Its object 
is sufficiently explained by its name. Joined 
with it as complainants are 17 individuals named 
in the footnote. Three other persons, A. L. 
James, John L. LeFlore, and T. E. McKinney, 
Jr., intervened in support of the complainants 
but otherwise took no part in the proceedings. 

The defendants are the St. Louis-San Francisco 
Railway Company, Louisville and Nashville 
Railroad Company, Atlantic Coast Line Railroad 
Company, Seaboard Air Line Railroad Com- 
pany, Southern Railway Company, Illinois Cen- 
tral Railroad Company, Gulf, Mobile & Ohio 
Railroad Company, The Kansas City Southern 
Railway Company, Missouri Pacific Railroad 
Company (Guy A. Thompson, Trustee), The 
Texas and Pacific Railway Company, The Atchi- 
son, Topeka and Santa Fe Railway Company, 
Gulf, Colorado and Santa Fe Railway Company, 
Panhandle and Santa Fe Railway Company, 
Richmond Terminal Railway Company,? and 
Union News Company. The complaint was 
dismissed as to the Jast-named defendant by our 
order because this company is not subject to the 
Interstate Commerce Act. 

A brief was filed on behalf of the United 
States of America as amicus curiae in support 
of the complaint. 

The complaint narrates the instances of seg- 
regation experienced by the individual com- 
plainants as passengers over the lines of the 
various defendants, which are cited as “examples 
of the discriminatory practices herein complained 
of.”* Principally significant is the following 


1. Ruby Hurley, Hattie Ballard, Wendell Ferguson, 
Clarence Morgan, Charlie Mae Hayes, A. S. Crishon, 
Gelene Payte, Russell L. Anderson, Jr., Ethel I. 
Berry, Elvira Craig, Warren Stetzel, George John- 
son, Eugene Gordon, Elliott J. Beal, Dorothy M. 
Scott Green, James Green, and James G. Baptiste. 
All of these persons are Negroes, except Stetzel, 
who is white. 

2. Referred to, respectively, as the Frisco, Louisville 
& Nashville, Atlantic Coast Line, Seaboard, South- 
ern, Illinois Central, Gulf, Mobile & Ohio, Kansas 
City Southern, Missouri Pacific, Texas & Pacific, 
Santa Fe, and Richmond Terminal. 

3. The incidents specifically alleged with respect to 
the Texas & Pacific and the Kansas City Southern 
involved intrastate journeys. The complaint as a 
whole. may properly be interpreted as -sufficiently 
‘assailing the practices of all the defendants as in 
violation of section 3(1) of the Interstate Com- 
merce Act. The stipulation. of the Kansas City 


general allegation: 

* * © and defendants subject complainants 
and other Negroes similarly situated to an 
undue and unreasonable prejudice, disad- 
vantage and discrimination, solely because 
of race and color, by denying to complain- 
ants and other Negroes similarly situated 
the same accommodations, privileges, facili- 
ties, services, comforts and conveniences 
afforded white passengers holding tickets 
for the same class of transportation and 
accommodations—all in violation of ‘section 
3, paragraph 1, of the Interstate Commerce 
Act. That by said action defendants do 
make, give, cause. and render an undue and 
unreasonable preference and advantage to 
all white persons and do subject to an un- 
due and unreasonable prejudice, disadvan- 
tage and discrimination complainants and 
other Negroes who use or in the future will 
use the railroad, terminal and restaurant 
facilities and services of defendants. 

The prayer of the complaint is that we require 
the defendants to cease and desist from such 
alleged violations. 

At a prehearing conference, the complainants’ 
counsel stated that the sole issue was the law- 
fulness of racial segregation per se, and dis- 
claimed any intention of raising any question 
as to whether or not the accommodations fur- 
nished by the defendants to white and colored 
passengers are equal. Subsequently, all of the 
defendant line-haul railroads, except the Illinois — 
Central, Seaboard Air Line, Texas & Pacific, and 
Missouri Pacific, entered into stipulations of fact 
with the complainants, which constitute the 
sole record as to the stipulating defendants. 
There was also a stipulation between the com- 
plainants and the Richmond Terminal, supple- 
mented by other evidence. 

The following quotation from the stipulation 
relating to the Gulf, Mobile & Ohio is generally 
illustrative of the others: 

1. GM&O designates, assigns and sets 
aside specific coaches or portions of coaches 
in the trains it operates between St. Louis, 
Mo., and Mobile, Ala., for the exclusive 


Southern states: 

On said trains in Louisiana, Kansas City South- 
ern makes no distinction between Negro interstate 
and intrastate passengers in assigning Negroes to 
coaches or portions of coaches reserved for their 
use and occupancy, and in like manner, Kansas 
City Southern makes no distinction on said trains 
in assignment to coaches or portions of coaches be- 
tween interstate and intrastate passengers of any 
race or color, 
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Occupancy of Negro passengers and simi- 

larly designates, assigns and sets aside 

specific coaches or portions of coaches in 
said trains for the exclusive occupancy of 
passengers other than Negro passengers. 

2. GM&O makes no distinction on said 
trains between Negro interstate and intra- 
state passengers in assigning Negroes to 
coaches or portions of coaches reserved for 
their use and occupancy, and in like manner, 
GM&O makes no distinction on said trains 
in assignment to coaches or portions of 
coaches between interstate and intrastate 
passengers of any race or color. 

8. In their design, construction, equip- 
ment, appointments, facilities and other 
physical characteristics, and in their main- 
tenance and upkeep, the coaches or por- 
tions of coaches so designated, assigned and 
set aside for occupancy of Negro passengers 
are substantially equal to those designated, 
assigned and set aside for occupancy by 
passengers not of the Negro race. 

4. The separation of the races in the 
coaches of trains owned and operated by 
GM&O, as herein described, and the use, 
occupancy and enjoyment of their facilities 
and accommodations which in all respects 
are substantially the same when used, oc- 
cupied and enjoyed by passengers of any 
race, and which separation is based solely 
on differences in race or color, is effected 
pursuant to a rule, regulation or practice 
adopted by GM&O. 

5. GM&O’s rule, regulation or practice of 
designating, assigning and setting aside 
separate coach space for the exclusive occu- 
pancy of Negroes, and separate space for the 
exclusive occupancy of passengers other 
than Negroes, has existed continuously for 
more than 50 years last past, and pursuant to 
the public opinion, customs, and usages of 
the people of certain States through which 
its said described trains run. 

6. The rates charged by GM&O to Negro 
passengers are the same as those charged 
to and paid by white passengers for the 
same classes of service and over the same 
distances of travel. 

Three of the stipulations refer generally or 
specifically to State statutes which require. seg- 
regation of passengers. In the stipulation of the 
Frisco it is stated: 

. . . however, Negro interstate passengers 
are not required to transfer to coaches or 
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porticns of coaches reserved for Negroes. 
Similarly, the stipulation of the Santa Fe and 
its two subsidiaries named as defendants con- 
tains the following: 

Employees of the Santa Fe are instructed 
that all Negro coach passengers boarding 
trains in Texas and Oklahoma are to be 
directed to the coaches or portions of 
coaches provided for exclusive occupancy 
by Negroes. 

Employees of the Santa Fe are instructed 
that when trains enter Texas or Oklahoma 
and specific coaches or portions of coaches 
are provided on such trains for exclusive 
occupancy by Negro passengers, they are 
to advise all Negro coach passengers that 
such separate space is provided pursuant 
to the customs and laws of the State but 
are not to insist that they move to the 
coaches or portions of coaches provided for 
persons of their race. 

Each of the nonstipulating defendants filed 
an answer principally containing assertions that 
it “is without sufficient knowledge either to ad- 
mit or deny the allegations” of the complaint. 
The answers of the Missouri Pacific and the 
Texas & Pacific in identical terms deny that 
the carrier “enforces any policy, practice, rule 
or regulation of subjecting Negro passengers in 
interstate commerce to discrimination and seg- 
regation in the use, occupancy and enjoyment 
of the facilities and accommodations available 
for use of the traveling public at terminals and 
stations and on railroad lines,” and further deny 
that any of its “policies, practices, rules or regu- 
lations constitute a violation of defendant’s du- 
ties under the Interstate Commerce Act.” The 
answers of the Seaboard and the Illinois Central 
contain substantially the same statement, and 
the. Illinois Central also denies that “it has any 
coach or coaches on said train or any other 
train which are reserved exclusively for Negro 
passengers.” 

The evidence pertaining to the practices of 
the nonstipulating defendants will now be dis- 
cussed. This in part included testimony by Dr. 
Herman H. Long, an official of the Board of 
Home Missions of the Congregational Christian 
Churches, who referred to a survey of the prac- 
tices of a number of railroads intended to dis- 


‘close whether or not they resulted in racial 


segregation. This testimony was objected to as 
hearsay because the witness had not himself 
participated in the investigations by observers 
who studied at first-hand the conditions on the 
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railroads. While the evidence was received 
over objection, it has been wholly disregarded 
in the conclusions hereinafter reached. 

Missouri Pacific.—In January 1953, complainant, 
Mrs. Charlie Mae Hayes of Hot Springs, Ark., 
a housewife and school teacher, made a rail- 
road journey from Hot Springs to Nashville, 
Tenn., and return, traveling on the Missouri 
Pacific between Hot Springs and Memphis, 
Tenn. The train had two passenger coaches, 
the one nearer the locomotive being divided on 
the inside by a partition. The complainant tes- 
tified that on the trip from Hot Springs to 
Memphis all of the Negro passengers were in the 
forward section of the first coach, and that the 
same was true on her westbound trip from 
Memphis to Hot Springs two weeks later. 

This complainant and her husband, a minister, 
who escorted her to a seat on the train when she 
left Hot Springs, testified as to a conversation 
with J. N. Wilson, the train conductor, relating 
to the latter’s assignment of accommodations to 
the complainant. Wilson was the sole witness 
for the Missouri Pacific. It is unnecessary to 
state the substance of this conversation. The 
Missouri Pacific filed no exceptions to the state- 
ment of the examiner “that the policy and prac- 
tice of this carrier with respect to segregation 
of passengers are not essentially different from 
those of the defendants which entered into stip- 
ulations.” We accept that statement as the basis 
for our decision with respect to the Missouri 
Pacific. 

Seaboard._Two witnesses, Mrs. Hattie Bal- 
lard, a complainant, and Dr. Long, before men- 
tioned, testified concerning the practices of this 
defendant from actual experience as passengers. 

On December 24, 1952, Mrs. Ballard, who 
lives in New York, N.Y., travelled from that 
point to Greenwood, S. C., as a coach passenger 
on the Silver Comet, a reserved-seat coach train 
operated by the Pennsylvania Railroad Com- 
pany, the Richmond Frederick [sic] and Poto- 
mac Railroad Company, and the Seaboard. On 
December 27, 1952, she returned on the same 
train. At the passenger ticket office of the last- 
named carrier in New York City, she bought a 
round-trip ticket, together with seat reserva- 
tions, both to and from Greenwood on a car 
designated 25-B. The southbound trip was with- 
out incident. Mrs. Ballard rode all the way in 
car 25-B, which presumably was occupied in 
part by white passengers. She testified as fol- 
lows, referring to the northbound trip: 

I boarded the Silver Comet at Green- 


wood, S. C., and I asked for 25-B. * * * 

the first conductor told me straight ahead. 

I started walking towards the back of the 

train and I met a conductor and asked for 

25-B again and he asked me to show him 

my reservations. I showed them to him and 

he said “There is no 25-B.” So I said to 
him, “You mean they sold me something 

they don’t have?” and he said “Where did 

you get your reservations?” I told him “I 

bought them in New York,” so he said to 

me “Well, they have that coming down but 
we don’t have it going back,” so I stood up 
until we got to the next little town and then 
he gave me a reservation in 21—B, an all- 

Negro car, a half-car. 

Mrs. Ballard further stated that shortly. after 
boarding the train she inquired of a Negro 
porter as to the location of car 25-B and he re- 
plied: “You are seated in back. I can’t take 
you back there, but go back and you will find 
it.” As the car to which Mrs. Ballard was as- 
signed was removed from the train at Washing- 
ton, D. C., she was compelled to transfer to 
another car in the same train in order to con- 
tinue her journey to New York. Upon arrival 
there she took occasion to observe that one of 
the cars in that train was marked 25-B. Official 
notice is taken of information from the Official 
Guide of the railways for December 1952, set 
forth in the footnote.* 

It is unlikely that Mrs. Ballard’s inability to 
obtain the seat which had been reserved for 
her was due to some inadvertent error. In the 
absence of any explanation of the incident, the 
conclusion is warranted that where the Sea- 
board is in a position to control the assignment 
of passengers to seats on its trains jointly oper- 
ated with other lines, it follows the practice of 
racial segregation. 

This conclusion is supported also by the tes- 
timony of Dr. Long, who boarded the Silver 
Comet at Raleigh, N. C., on June 24, 1951, as a 
passenger to Atlanta, Ga. He testified: 

* * * as the train came up I walked toward 

the rear of the train. I didn’t have a seat 

reservation and was told I would get one 
and then I walked toward the back of the 
train. I was stopped by the trainman—I 


4. Silver Comet—No. 34 
(Coach Seats Reserved ) 
P&B Dormitory Car (14 Reclining Seats) 21-B 
Birmingham to Washington 
Reclining Seat Coach (52 Seats) 25-B 
Birmingham to New York. _ 18 to Jan 2 inclusive 
only 
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don’t know whether he was a conductor or 

brakeman, but at least I was stopped and 

directed to take the front of the train * * * 

so I rode into Atlanta on the segregated 

car, on which all the persons present were 

Negroes. 

It thus appears that the Seaboard designates, 
assigns, and sets aside specific coaches or por- 
tions of coaches in the trains which it operates 
for the exclusive occupancy of Negro passengers. 

Texas & Pacific—The only testimony with 
respect to the practices of this defendant re- 
lated to an intrastate journey. Defendant ob- 
jected to this evidence. The lawfulness of prac- 
tices relating to intrastate commerce is not in 
issue here. Statutes prescribing segregation are 
in effect in Louisiana and Texas, through which 
this defendant operates, and the prevailing 
practice of some railroads whose lines are in 
States having segregation statutes is to make 
no distinction between interstate and intrastate 
passengers. Nevertheless, we may not disregard 
the fact that the record before us is devoid of 
any evidence relating to the practices of this 
defendant in respect of interstate passengers. 
Accordingly, as to this defendant the complaint 
is dismissed. 

Illinois Central.—In July 1958, the complainant 
Beal traveled from Jackson, Miss., to New Or- 
leans on an Illinois Central coach train, the 
“City of New Orleans”, which operates between 
Chicago, IIl., and New Orleans. At the Jackson 
station he was directed to “go down the plat- 
form a bit and I would see a sign down there.” 
The sign was attached to a movable pedestal 
and read “Colored passengers board here.” The 
complainant boarded the train and was directed 
to the second coach behind the two baggage 
coaches. The passenger coach was occupied ex- 
clusively by Negro passengers. 

The foregoing is a summary of the only evi- 
dence relating to the Illinois Central offered by 
the complainant, except for the survey before 
mentioned. This defendant presented a consid- 
erable amount of evidence bearing on its prac- 
tices in assigning seats to passengers on its 
trains, 

So far as the record shows, Jackson is the 
only station on the Illinois Central at which a 
sign such as that above described is used. The 
use of the sign is restricted to the “City of New 
Orleans.” which carries a heavy volume of traf- 
fic. According to the defendant’s general man- 
ager, “its purpose is to inform Negro passengers 
of the position of cars on the train where they 


will find accommodations and where our ex- 
perience has shown other Negro passengers are 
most likely to be.” Also, as another witness 
stated, “the sign also performs the function of 
complying with the segregation statutes of Mis- 
sissippi with respect to intrastate passengers.” 

At Chicago and New Orleans passengers are 
assigned to cars on the “City of New Orleans” 
by a process which one of its officials described 
as follows: 

At Chicago we have had cards printed 
bearing numbers which correspond with 
the numbers of the coaches. As our pa- 
trons pass through the gate, they are 
handed cards directing them to specific 
cars for loading. Again we attempt to fol- 
low what we have found to be the pass- 
engers preference by assigning Negro pass- 
engers to the front cars first and Caucasian 
passengers to the rear coaches first. When 
the number of seats for the first and last 
cars are depleted, cards are then passed 
out for the next cars in toward the middle 
of the train. This procedure is followed un- 
til all of the passengers have been loaded. 
These cards do not, however, attempt to 
assign passengers to any particular seats 
and they are free to use any and all facili- 
ties of the train. 

The Illinois Central employees supervise the 
loading of passengers on the “City of New 
Orleans;” on which seats are not reserved, in 
order to avoid delay and confusion which might 
occur if the passengers were permitted to select 
their seats initially as they saw fit, as well as for 
other reasons. Long-haul passengers are directed 
to coaches with appurtenances deemed more 
comfortable for long journeys. Short-haul pas- 
sengers are assigned to coaches near the center 
of the train so that they may be assured of a 
station platform on which to alight. Another 
consideration is stated as follows: 

Fifth, we attempt to follow the desires 

of the greatest number of our passengers. 
* * * like groups desire to be together ° ° ° 
clubs or fraternal organizations * * ° 
church groups, civic organizations, groups 
of school children ° * * military groups, 
etc. We have also found that racial groups 
tend to sit together. For that reason we 
have followed the practice of loading inter- 
state or long-haul Negro passengers to- 
gether and interstate or long-haul Cauca- 
sian passengers together. 

It is obvious that the purpose described in 
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the foregoing quotation is the chief, if not the 
only, reason for using the card system. So far 
as the record shows, it does not accomplish any 
classification of passengers into long-haul groups 
but clearly is used for the purpose of assigning 
passengers to different cars according to race. 

The witnesses for the Illinois Central testified 
that written and oral instructions to train-serv- 
ice personnel recognize the right of passengers 


to move freely throughout the train and change. 


their seats after they get on the train, specify- 
ing “that no attempt should be made to disturb 
or restrain them in going from one car to an- 
other in the train and that all passengers regard- 
less of race, are to have free and equal use of 
all available facilities.” 

Because of the geographical location of the 
Illinois Central’s lines, racial segregation pre- 
sents a more difficult practical problem for this 
defendant than for the others. Its “City of New 
Orleans,” for example, traverses a distance of 
921 miles between Chicago and New Orleans, 
more than 60 percent of which is in the States 
of Kentucky, Tennessee, Mississippi, and Loui- 
siana, all of which have statutes requiring seg- 
regation. The remainder is in Illinois, where 
there is no such law. 

From this testimony it appears that the IIli- 
nois Central has not been entirely successful in 
impressing upon its employees that passengers 
are free to move throughout the train and to 
intermingle and change their seats after they 
get on the train, as its officials have stated. The 
evidence as a whole indicates that the Illinois 
Central designates and assigns specific coaches 
for the occupancy of Negro passengers, and 
that the tendency of its policy, as its principal 
witness conceded, is to maintain a certain sepa- 
ration of the races, although it has instructed its 
conductors that segregation of interstate pas- 
sengers is not permitted, with a further ad- 
monition that they are not “to move such a 
passenger or take any action that might make 
us liable for damages.” 

Richmond Terminal.—This defendant is a 
corporation controlled jointly by the Richmond, 
Fredericksburg & Potomac and the Atlantic 
Coast Line. It operates a passenger terminal 
in Richmond, Va., known as the Broad Street 
Station, and is a carrier subject to our jurisdic- 
tion. 

Certain space in the station is leased by the 
Terminal to the Union News Company, which 
operates two public lunch rooms therein, one 
for: white patrons and the other for colored. 


The complainants contend that there is a viola- 
tion of section 3(1) of the act because colored 
patrons are not served in the lunch room re- 
served for exclusive use of white customers. 

The complainants now urge that joinder of 
the Union News Company with the other de- 
fendants was permissible under section 2 of the 
Elkins Act, but this contention comes too late 
since they filed no reply to the petition of the 
Union News Company for dismissal of the com- 
plaint as to it. There remains the question 
whether the Terminal is in violation of section 
3(1) because of the maintenance of segregated 
lunch rooms. 

There is no dispute as to the facts, most of 
which are stipulated. The Union News Com- 
pany operated lunch rooms in the Broad Street 
Station from about 1918, when the station was 
completed, until 1933. No lunch rooms were in 
operation on the station premises from the lat- 
ter year until 1952. The present lease to that 
company dates from June 1, 1952, and is for a 
term of 10 years, subject to earlier termination 
at the option of either party on 90 days’ notice. 

The lease is silent as to racial segregation. 
The Terminal has certain powers of supervision 
for a purpose which may be described as po- 
licing. The lessee is obligated to “comply with 
the requirements of the Department of Public 
Health, City of Richmond, and with all other 
lawful governmental rules and regulations.” The 
context, however, indicates that this requirement 
is for the purpose of keeping the premises in a 
neat, clean, and orderly condition, and does not 
render the lessee liable for violations of the 
Interstate Commerce Act. 

In our decisions dealing with redcap service 
performed at railway terminals in large cities 
for which a definite charge is imposed, we have 
distinguished that service from the lunch- 
counter service, bootblack stand, newspaper 
and periodicals sales service, checkroom and 
parcel-lockers services, and taxicab concessions, 
offered by carriers as matters of convenience 
and comfort to all persons who care to become 
patrons of the carriers for the purpose. See 
Dayton Union Ry. Co. Tariff for Redcap Serv- 
ices, 256 1.C.C. 289, 299. Here, the lunch-room 
concession does not constitute an integral part 
of the passenger service performed by the de- 
fendants. 

The complainants refer to certain. of our de- 
cisions under section 19a of the act, in which 
parts of railroad terminals leased to private 
parties for hotel or restaurant operation were 
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found to be subject to valuation as carrier prop- 
erty. The principle of those decisions was stated 
in Atchison, Topeka & Santa Fe Ry. Co., 135 
1.C.C. 683, 634, as follows: 


In our original decision we recognized 
that railroad-owned hotel and restaurant 
facilities reasonably necessary for the con- 
venience of passengers and employees 
should be accorded a common-carrier classi- 
fication even though there was an inci- 
dental resort to them by members of the 
general public. *° * * If they are kept for 
the accommodation of the general public 
rather than as an incident to the operation 
and management of the railroad, they must 
be treated otherwise. 


The fact that the lunch-room facilities in the 
Broad Street Station were not in use from 1933 
to 1952 indicates that they have not been con- 
sidered essential to the performance of Termi- 
nal’s common-carrier functions. Unless the op- 
eration of the lunch rooms can be found to be 
that of a common carrier subject to part I of 
the act, it cannot be regulated under section 
8(1), and we are unable so to find on the facts 
before us. 

The situation is of course different as to the 
passenger waiting rooms in the station, of which, 
according to the stipulation between the com- 
plainants and the Terminal, there are four, suit- 
ably equipped and used for that purpose, de- 
scribed as follows: 

(a) An area in which the train gates are 
located which contains benches and seats 
which are freely used by both Negro and 
white persons. 
(b) A. large waiting room into which the 
main entrance leads which contains ticket 
office windows on one side and a newsstand 
on the other and which is freely used by 
both races. 
(c) Leading from said waiting room and 
accessible therefrom are two smaller waiting 
rooms, one for men and one for women, 
each containing lavatory facilities and each 
marked “White.” These waiting rooms are 
used primarily by white persons. 
(d) A waiting room marked “Colored” 
which contains separate lavatory facilities 
for both men and women and ticket office 
windows. This waiting room is used pri- 
marily by Negroes who desire to use it but 
is accessible to and usable by both Negro 
and white persons. 


The stipulation also includes the following 
paragraph: 

4. The designation of certain of the 
aforesaid waiting rooms as “White” and 
“Colored” has existed since said Broad 
Street Station was first put into operation 
and use in 1922, although as hereinabove 
stated no separation or segregation of the 
races is required or enforced. 

A railroad special agent charged with over- 
seeing the conduct of persons who use the sta- 
tion testified that colored persons are free to 
enter the waiting rooms marked “White” and 
white persons are similarly free to enter those 
marked “colored”, and that they do so with 
some frequency. In its brief the Terminal sug- 
gests that the purpose of the signs is merely 
to give people an opportunity to associate with 
members of their own race. 

Signs such as “white” and “colored”, as dis- 
played in the Broad Street Station, are com- 
monly understood to represent rules established 
by managers of buildings in which they are 
posted in the expectation that they will be ob- 
served by persons having due regard for the 
proprieties. It is reasonable to believe that such 
was the original purpose of these signs, and 
that this is still true, despite the Terminal’s ac- 
quiescence in disregard of the signs. 

Conclusions.—Racial segregation of passengers 
by common carriers—steamboats, railroads, and 
more recently motor busses—has been a per- 
ennial source of litigation before courts and 
regulatory commissions for nearly a century. 
The question came before this Commission 
about two months after it was organized in 
1887, and our first volume of decisions contains 
two reports on this subject. Councill v. Western 
& A. R. Co., 1 I.C.C. 339, and Heard v. Georgia 
R. Co., id. 428. 

Those reports followed what has come to be 
known as the separate-but-equal principle, 
which had evolved from earlier decisions of 
State courts and was regarded as sound in the 
light of contemporary conditions, some of which 
were referred to in the Councill decision, as 
follows: 

The people of the United States, by the 
votes of their representatives in Congress, 
support the public schools of the country’s 
capital city, and here white and colored 
children are educated in separate schools. 
Congress votes public moneys to separate 
charities; men, black and white, pitch their 
tents at the base of Washington’s Monument 
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to compete in the arts of war in separate 

organizations. Trades unions, assemblies, 

and industrial associations maintain and 
march in separate organizations of white 
and colored persons. 

In later litigation involving the separate-but- 
equal principle difficult questions of fact were 
presented. Ultimately, as a result of the Su- 
preme Court’s decisions in Mitchell v. United 
States, 313 U.S. 80, and Henderson v. United 
States, 389 U.S. 816, segregation was discon- 
tinued in railroad dining and sleeping cars. In 
the decision last referred to, the Court intimated 
that dining-car segregation could have been 
found unlawful on grounds other than those 
principally relied on, saying (p. 825): 

We need not multiply instances in which 
these rules sanction unreasonable discrim- 
inations. The curtains, partitions, and signs 
emphasize the artificiality of a difference in 
treatment which serves only to call atten- 
tion to a racial classification of passengers 
holding identical tickets and using the same 
public dining facility. 

Accordingly, some of the defendants in their 
stipulations have pointed out that they do not 
insist that their interstate passengers comply 
with State segregation statutes, and others have 
undertaken to show that once a Negro interstate 
passenger boards one of their trains and pro- 
ceeds to the car assigned to him he is later 
free to move to another car. Apparently the 
prevailing method of enforcement is to leave 
the matter to the judgment of conductors, sub- 
ject only to very general instructions or none 
at all. The least repressive method is that of 
the Terminal, which merely maintains separate 
facilities designated by signs and permits pa- 
trons to be guided by discretion and conscience. 

The variety and unevenness of enforcement 
methods undoubtedly are confusing to the pas- 
sengers who are affected, and a feeling of 
uncertainty has also been stimulated by the deci- 
sion of the Supreme Court in Morgan v. Vir- 
ginia, 328 U.S. 378, and certain other decisions 
of the Federal courts unfavorable to the prin- 
ciple of segregation.» From the evidence in 
this case it is apparent that some Negroes quite 
understandably have been unaware of the com- 
paratively limited scope of those decisions, and 
upon encountering segregation as railroad pas- 
sengers, have felt that their traditional resent- 
ment of passenger segregation and tends to 
produce friction, as shown by the evidence here. 


5. Chance v. Lambeth, 186 F.2d. 879; 341 U.S. 941. 


The briefs in the instant case have much to 
say about Brown v. Board of Education, 347 U.S. 
483, and Bolling v. Sharpe, 347 U.S. 497. The 
first-named decision has a direct bearing on 
the issue here because of the Supreme Court’s 
affirmance of the finding of the District Court 
of Kansas in the same proceeding that “the 
policy of separating the races is usually inter- 
preted as denoting the inferiority of the Negro 
group.” The Supreme Court expressly rejected 
the contrary view stated many years before in 
Plessy v. Ferguson, 163 U.S. 537, 551, long re- 
garded as the foundation of the separate-but- 
equal principle. The defendants argue that that 
case, repudiated in respect of public education, 
still has controlling force in the field of trans- 
portation, but this argument is undermined by 
the following statement in Bolling v. Sharpe, 
supra (p. 499):° 

Classifications based solely upon race 
must be scrutinized with particular care, 
since they are contrary to our traditions 
and hence constitutionally suspect. 

It is unnecessary to consider constitutional as- 
pects of the question, which are discussed in 
the briefs. The complainants invoke our author- 
ity to prevent violations of section 3(1), which 
makes it unlawful for a rail carrier “to subject 
any particular person * * * to any undue or 
unreasonable prejudice or disadvantage in any 
respect whatsoever.” The disadvantage to a 
traveler who is assigned accommodations or 
facilities so designated as to imply his inherent 
inferiority solely because of his race must be 
regarded under present conditions as unreason- 
able. Also, he is entitled to be free of annoy- 
ances, some petty: and some substantial, which 
almost inevitably accompany segregation even 
though the rail carriers, as most of the defend- 
ants have done here, sincerely try to provide 
both races with equally convenient and comfor- 
table cars and waiting rooms. 

The defendants contend that our functions 
are too narrow to permit a decision in this case 
influenced by considerations of public policy. 
Former decisions applying the separate-but- 
equal principle which the defendants cite as 
controlling, however, strongly reflected views 


6. This statement was emphasized by the United States 
Court of Appeals, fourth judicial circuit, in a re- 
cent decision applying the principle of the school 
cases to segregation in public recreational facilities. 
Dawson ‘v, Mayor and City Council of Baltimore 
City, 220 F.2d 386. See also Flemming v. South 





Carolina Electric & Gas Co., 224 F.2d 752, decided 
by the same court on July 14, 1955. 
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of public policy then prevailing. This is shown 
by the following passage in Heard v. Georgia 
R. Co., supra, quoted approvingly by the de- 
fendants: 

The disposition of a delicate and impor- 
tant question of this character, weighted 
with embarrassments arising from antece- 
dent legal and social conditions, should aim 
at a result most likely to conduce to peace 
and order, and to preserve the self respect 
and dignity of citizenship of a common 
country. And, while the mandate of the 
statute must be our paramount guide, we 
may be assisted by the knowledge familiar 
to all of past and present circumstances re- 
lating to our diverse population, and such 
lights of reason and experience as surround 
the question in giving effect with the least 
amount of friction to the purposes of the 
law. 

“Present circumstances relating to our diverse 
population” are far different from those in 1887, 
when the above paragraph was written, and 
“lights of reason and experience” are clearer. 
It is hardly open to question that much progress 
in improved race relations has been made since 
then and that more can be expected. If there 
were at present any serious reason for concern 
over “peace and order”, the Attorney General 
would hardly have asserted in his brief before 
us: 

Segregation in public transportation, that 
is, by common carriers under duty both at 
common law and by Federal statute to serve 
all persons without discrimination, “is not 
reasonably related to any proper govern- 
mental objective.” 

We are therefore now free to place greater 
emphasis on steps “to preserve the self respect 
and dignity of citizenship of a common country” 
which this Commission in 1887 balanced against 
“peace and order.” 

We find that the practices of the defendants 
except the Texas & Pacific, in assigning or di- 
recting Negro interstate passengers to coaches 
or portions of coaches designated or portions of 
coaches designated or provided for the exclu- 
sive use of such passengers, and in maintaining 
waiting rooms in their stations designated for 
the exclusive use of such passengers, subject 
Negro passengers to undue and unreasonable 
prejudice and disadvantage, in violation of sec- 
tion 3(1) of the act. 


We further find that the operation by a lessee 
(non-carrier) of separate lunch-room facilities 
for white and colored persons in the railway 
Station at Richmond, constitutes a function or 
service which is not within the jurisdiction of 
this Commission. 

An order prohibiting the continuance of the 
unlawful practices found to exist will be en- 
tered. 

JOHNSON, Commissioner, dissenting: 

It is my opinion that the Commission should 
not undertake to anticipate the Court and itself 
become a pioneer in the sociological field. 

COMMISSIONER HUTCHINSON, being 
necessarily absent, did not participate in the 
disposition of this proceeding. 

ORDER 
At a General Session of the INTERSTATE 
COMMERCE COMMISSION, held at its office 
in Washington, D. C., on the 7th day of No- 
vember, A. D. 1955. 
No. 31423 
NATIONAL ASSOCIATION FOR THE AD- 
VANCEMENT OF COLORED PEOPLE 
ET AL. 


v. 
ST. LOUIS-SAN FRANCISCO RAILWAY 
COMPANY ET AL. 

This proceeding being at issue upon complaint 
and answers on file, and having been duly heard 
and submitted by the parties, and full investi- 
gation of the matters and things involved having 
been made, and the Commission having, on 
the date hereof, made and filed a report con- 
taining its findings of fact and conclusions 
thereon, which report is hereby referred to and 
made a part hereof: 

It is ordered, That the defendants except the 
Texas and Pacific Railway Company, named in 


‘the complaint, as amended, according as they 


participate in the transportation, be, and they 
are hereby, notified and required to cease and 
desist, on or before January 10, 1956 and there- 
after to abstain from practicing the undue and 
unreasonable prejudice and disadvantages found 
to exist in said report. 

And it is further ordered, That this order 
shall continue in force until the further order of 
the Commission. 

By the Commission. 

(SEAL) 
HAROLD D. MCCOY, 
Secretary. 
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TRANSPORTATION 


Buses—Federal Statutes 
KEYS v. CAROLINA COACH COMPANY. 


Interstate Commerce Commission, No. MC—C-—1564, November 7, 1955. 


SUMMARY: Complainant, a Negro making an interstate bus trip, had been denied service after 
her refusal to change her seat from near the front of the bus to the rear. The Federal 
Interstate Commerce Commission found that the bus company’s rule and practice in this 
regard is in violation of the Interstate Commerce Act and issued a cease and desist order. 


BY THE COMMISSION: 


Exceptions were filed by complainant to the 
order recommended by the examiner, and the 
defendant replied. The parties have been heard 
in oral argument. Our conclusions differ from 
those recommended. 

By a complaint filed on September 1, 1953, 
Sarah Keys, of New York, N. Y., alleges that 
the Carolina Coach Company, a corporation, 
of Raleigh, N. C., a motor common carrier of 
passengers, has subjected her to unjust discrim- 
ination and undue and unreasonable prejudice 
and disadvantage, contrary to the provisions of 
the Interstate Commerce Act, in that on or about 
August 2, 1952, while a passenger on one of the 
defendant’s buses, she was, at Roanoke Rapids, 
N. C., refused further passage and subjected by 
defendant’s employees to false arrest and im- 
prisonment solely because of her race and 
color. An order is sought requiring the de- 
fendant to cease and desist and refrain from 
the alleged acts of discrimination and prejudice. 
As filed, the complaint also included a request 
for monetary damages, but that portion of the 
complaint was dismissed by order entered Feb- 
ruary 24, 1954, because of our lack of power 
to award damages for violations of part II of 
the act. 

The circumstances giving rise to the filing of 
the complaint are fairly clear. On August 1, 
1952, complainant, a Negro, who was at that 
time a member of the Womens Army Corps 
stationed at Fort Dix, N. J., purchased a bus 
ticket from Safeway Trails, Inc., a motor com- 
mon carrier of passengers, for transportation 
from Trenton, N. J., to Washington, N. C. A 
joint-line ticket was issued for transportation 
over the lines of three carriers, namely, Safe- 
way Trails, Inc., from Trenton to Washington, 
D. C., Virginia Stage Lines, Inc., from Wash- 
ington to Richmond, Va., and Carolina Coach 
Company, the defendant herein, from Richmond 
to Washington, N.C. All of the named carriers 


are members of the National Trailways Bus 
System. Complainant boarded the bus on Au- 
gust 1, at Trenton, and proceeded to Washing- 
ton, D. C., where a change of vehicles was re- 
quired. Upon leaving Washington, at approxi- 
mately 7 p.m., she was occupying the fifth seat 
from the front of the bus, behind the driver, 
which position was about midway between the 
front and rear of the vehicle. The bus made 
scheduled stops at Richmond and certain other 
intermediate points, and arrived at Roanoke 
Rapids at approximately 12:20 a.m., on August 
2, 1952. Complainant states that she occupied 
the same seat from Washington to Roanoke 
Rapids, but the driver of the bus states that 
upon arrival at the latter point he noticed com- 
plainant in the third seat from the front on the 
opposite side of the bus. For the purpose of 
this proceeding, it appears to be unimportant 
whether, upon arrival at Roanoke Rapids, com- 
plainant was occupying the fifth seat from the 
front, behind the driver, or the third seat from 
the front, on the opposite side of the vehicle, 
because the subsequent events would have been 
substantially the same in either event. 

At Roanoke Rapids there was a change of 
drivers and the new driver boarded the bus 
for the purpose of collecting the tickets of 
passengers continuing on beyond that point. 
Upon noting that complainant was seated in 
the forward portion of the vehicle, the driver 
requested that she exchange seats with a white 
Marine who was seated in the rear of the ve- 
hicle, such request having been allegedly made 
in conformity with a company rule, hereinafter 
discussed, requiring that white persons be seated 
from the front and colored persons from the 
rear of the vehicle. Complainant refused to 
move, indicating that she preferred to remain 
where she was, whereupon the driver left the 
bus to confer with defendant’s dispatcher at 
the terminal. Upon his return, the driver ordered 
all of the passengers of the bus, except com- 
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plainant, to transfer to another bus, which was 
parked nearby, for the continuance of the 
journey. Although well aware that complainant 
had a ticket calling for transportation to Wash- 
ington, N. C., and that the bus upon which she 
was seated was not scheduled to leave the term- 
inal, the driver indicated that she should remain 
seated. Notwithstanding this, complainant fol- 
lowed the other passengers to the substituted 
bus, but was denied entry thereto at the door 
by the driver. There ensued an altercation 
which culminated in complainant's arrest and 
subsequent conviction on a charge of disorderly 
conduct. In the meantime, the driver departed 
from Roanoke Rapids with the substituted bus, 
without complainant. 


The described change in buses at Roanoke 
Rapids was not due to any mechanical diffi- 
culty or other deficiency in the vehicle which 
might have rendered its continued use unsafe 
or otherwise impracticable. On the contrary, 
the record indicates that the determination to 
use another bus was occasioned entirely by 
complainant’s refusal to change seats as re- 
quested by the driver, and that had she done 
so, she and the other passengers would have 
departed from Roanoke Rapids in the same 
vehicle in which she arrived at that point. The 
parties agree that the seat which the driver re- 
quested complainant to occupy was similar in 
all respects to the one which she was requested 
to vacate, except of course for the location in 
the vehicle. 

As above indicated, the driver’s action in re- 
questing complainant to move to a different 
seat was allegedly taken pursuant to certain 
company rules which provide, insofar as par- 
ticularly pertinent here: 

(1) The company reserves full control and 
discretion as to the seating of passengers, 
reserves the right to change such seating at 
any time during a trip, and reserves the 
right to transfer passengers from one ve- 
hicle to another whenever necessary. 


(2) White passengers will occupy space 
nearest the front of the bus, and colored 
passengers will occupy space nearest the 
rear of the bus. 
The ticket sold to complainant contained a spe- 
cific notation to the effect that the company 
reserves the right to seat all passengers, which 
notation is in accord with a tariff provision pub- 
lished by the National Motor Bus Traffic Asso- 
ciation, in which all of the carriers participating. 


in the through movement here concerned con- 
cur. 

The basic question presented for our determi- 
nation here is whether the admitted practice of 
defendant in segregating white and Negro in- 
terstate passengers in its buses violates the 
provisions of section 216(d) of the act, which 
make it unlawful for any common carrier by 
motor vehicle “to subject any particular person 
* * * to any unjust discrimination or any undue 
or unreasonable prejudice or disadvantage in 
any respect whatsoever.” Complainant urges 
that the fact of segregation, standing alone, 
amounts to unjust discrimination and unreason- 
able prejudice against her and members of her 
race, and that such discrimination and preju- 
dice work to the disadvantage of any Negro 
traveler. Defendant, on the other hand, relies 
upon the so-called separate-but-equal doctrine 
founded on Plessy v. Ferguson, 168 U.S. 537, 
which sanctions the separation of the races 
provided equal facilities are made available for 
white and Negro persons, and urges that the 
segregation of passengers in interstate buses, 
without any showing that the separate facili- 
ties offered are in, any manner unequal, cannot 
be found to be a violation of the provisions of 
the act. 


In a matter concurrently before us, No. 
81423, National Asso. for Advancement of Col- 
ored People v. St. L.-S. F. Ry. Co., ----—— 
I.C.C. —-———, hereinafter called the Railway 
case, which involves issues substantially similar 
to those here presented, we have discussed at 
length the history of segregation in the field of 
public transportation, and have concluded that 
the separate-but-equal doctrine is no longer ac- 
ceptable as a basis for determining proceedings 
in which complainants invoke our authority to 
prevent violations of section 3(1) of the act, 
which forbids rail carriers “to subject any par- 
ticular person * * * to any undue or unreason- 
able prejudice or disadvantage in any respect 
whatsoever.” The provisions of section 216(d) 
of the act, which are invoked by complainant 
herein, are substantially the same as those in 
section 3(1), except that the former applies to 
motor carriers and the latter to rail carriers, and 
a similar conclusion is warranted here. For the 
reasons stated in the Railway case, we conclude 
that the assignment of seats in interstate buses, 
so designated as to imply the inherent inferior- 
ity of a traveler solely because of race or color, 
must be regarded as subjecting the traveler to, 
unjust discrimination, and undue and unreason- 
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able prejudice and disadvantage. In addition to 
the discrimination, prejudice, and disadvantage 
resulting from the mere fact of segregation, 
additional disadvantage to the passenger is al- 
ways potentially present because the traveler is 
entitled to be free from the annoyances which 
inevitably accompany segregation and the vari- 
ety and unevenness of methods of its enforce- 
ment. See the recent court cases cited in the 
Railway case. 

We find that the practice of defendant requir- 
ing that Negro interstate passengers occupy 
space or seats in specified portions of its buses, 
subjects such passengers to unjust discrimina- 
tion, and undue and unreasonable prejudice and 
disadvantage, in violation of section 216(d) of 
the act, and is therefore unlawful. 

An order will be entered prohibiting the con- 
tinuation of such practice. 


JOHNSON, Commissioner, dissenting: 

It is my opinion that the Commission should 
not undertake to anticipate the Court and itself 
become a pioneer in the sociological field. 

COMMISSIONER MITCHELL did not par- 
ticipate in the disposition of this proceeding. 

COMMISSIONER HUTCHINSON, being 
necessarily absent, did not participate in the 
disposition of this proceeding. 


ORDER 
At a General Session of the INTERSTATE 
COMMERCE COMMISSION, held at its office 
in Washington, D. C., on the 7th day of No- 
vember, A. D. 1955. 
No. MC—C-1564 
SARAH KEYS 


Vv. 
CAROLINA COACH COMPANY 

This proceeding being at issue upon com- 
plaint and answer on file, and having been duly 
heard and submitted by the parties, and full 
investigation of the matters and things involved 
having been made, and the Commission, on the 
date hereof, having made and filed a report 
herein containing its findings of fact and con- 
clusions thereon, which report is hereby re- 
ferred to and made a part hereof: 

It is ordered, That defendant Carolina Coach 
Company be, and it is hereby, notified and re- 
quired on or before January 10, 1956 to cease 
and desist, and thereafter to refrain and ab- 
stain, from practices found in said report to re- 
sult in unjust discrimination and in undue and 
unreasonable prejudice and disadvantage, and 
to be unlawful. 

It is further ordered, That this order shall 
continue in force until the further order of the 
Commission. 





TRANSPORTATION 


Intrastate—lIllinois 
ILLINOIS COMMERCE COMMISSION, 


On its own motion vs. ALL COMMON CARRIERS in 


the State of Illinois, In the matter of segregation. 
Illinois Commerce Commission, No. 42988, December 21, 1955. 


ORDER 
By the Commission: 

WHEREAS, it has come to the attention of 
the Commission that various common carriers 
operating within the State of Illinois are practic- 
ing segregation in the transportation and car- 
riage of passengers within the State of Illinois 
contrary to the provisions of the statutes and 
the Public Utilities Act. 


NOW, THEREFORE, IT IS HEREBY 
ORDERED AND DIRECTED that all common 
carriers of passengers within the State of IIli- 
nois forthwith cease and desist from any form 
of segregation in connection with the trans- 
portation and/or carriage of passengers within 
the State of Illinois. 

By order of the Commission at Springfield, 
Illinois, this 21st day of December, 1955. 
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ATTORNEYS 


Professional Conduct—Louisiana 


In the matter of Johnny Anderson JONES and Alex Louis PITCHER, Jr. 


Louisiana Bar Association, June 18, 1955. 


SUMMARY: A committee of the Louisiana Bar Association investigated charges against two 
Louisiana attorneys involving the filing of public school litigation. The report of that com- 
mittee, in the form of a letter to the two attorneys involved, follows: 


June 138, 1955 
Messrs. Johnny Anderson Jones 
Alex Louis Pitcher, Jr., 
Attorneys at Law . 
Baton Rouge, Louisiana 
Gentlemen: 

On September 24, 1954, the East Baton Rouge 
Parish School Board filed with this Committee 
a complaint against you asserting that on Fri- 
day, September 8, 1954, you appeared with 
some thirty negro children at the Gilmer Wright 
Public School of East Baton Rouge Parish, 
Louisiana, a school designated by the authori- 
ties as a school for white students. While a 
statement obtained from the principal of the 
school disclosed that you pretended to repre- 
sent these colored children as attorney a Com- 
mittee investigation showed in several cases 
the parent or next of kin, acting in loco parentis 
had never authorized you to represent them, 
or the children, in your attempt to have these 
negro children enrolled at a white school. 

Signed statements from several parents ac- 
companied the complaint which intended to 
show that you were acting without authority 
in representing some of these alleged clients. 

Accordingly, investigation was conducted by 
this Committee in the Court of Appeals Court 
room, 4th Floor Capitol Building, Baton Rouge, 
Louisiana, on Friday, December 2, 1954 and 
Saturday, December 3, 1954, at which you were 
present and represented by counsel. 

The Committee stipulated that proof would 
be tendered by you that the Gilmer Wright 
Elementary School was changed from a colored 
to a white school approximately in the year 
1942; that the negro citizens in that area felt 
they had a vested interest in the school, having 
provided part of the funds for the purchase of 
the school property; that an organization of 
colored citizens was formed, to be known as 
North Baton Rouge Civic League, having for 
its avowed purpose the re-establishment of this 
school exclusively for colored children; that this 
organization retained counsel to represent them 


and institute legal proceedings if necessary as 
far back as June 15, 1948; that this organization, 
or a nucleus thereof, was active at all times 
subsequent to the changing of the Gilmer Wright 
School from a colored school to a white school; 
that Alex Louis Pitcher, Jr., was retained by 
this North Baton Rouge Civic League, an unin- 
corporated association, through some of its offi- 
cers, his retention being agreed upon by a 
Committee of the aforesaid Civic League, the 
employment being effected in October, 1951, 
Pitcher’s services to be directed (1) to secure 
a school for colored children in the Dixie area; 
(2) to return Gilmer Wright School to the use 
of negroes; and (3) to admit negroes to schools 
then existing in the community; that after the 
decision of the Supreme Court of the United 
States relative to the legality of segregation in 
public schools, members of the Civic League 
prevailed upon Pitcher to register colored chil- 
dren at Gilmer Wright Elementary School; that 
several meetings were held by the Civic League 
at which Pitcher was in attendance, during 
which it was concluded that all the colored 
parents who wished to send their children to 
Gilmer Wright Elementary School were to be 
instructed to bring or send their children to 
the Star of Bethel Church on the morning of 
September 3, 1954, the date it was proposed 


to tender the children for registration; that on 


said morning several parents and children were 
at the Church where they undertook to line up 
in orderly manner the children who were to go 
to Gilmer Wright School for enrollment; that 
most parents who were in attendance with the 
children, went to this school where they were 
joined by Pitcher who was accompanied by 
Jones; that as the parents and children marched 
from the Star of Bethel Church to the school, 
they were joined by other children; that after 
leaving the Gilmer Wright Elementary School 
the children with such parents as were in at- 
tendance, including the children who had 
joined the parade to the school, returned to the 
Star of Bethel Church where the names of all 
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those present were taken; that Mr. Johnny An- 
derson Jones took no part in any of the organ- 
ization’s activities prior to September 3, 1954, 
and he was present only at the request of Mr. 
Pitcher, as a witness or observer, and was not 
employed as counsel. 

It has been demonstrated to the Committee 
by a fair preponderance of the credible evi- 
dence that, in some instances at least, when 
these little colored children, ranging in ages 
from 6 to 11 years, were presented to the prin- 
cipal of Gilmer Wright Elementary School for 
enrollment you were acting without any vestige 
of authority, and you knew you had no such 
authority to represent certain of these children 
as their attorneys in this matter. By your own 
admission you did not know even the names 
of the children until after enrollment had been 
declined and you returned with them to the 
Star of Bethel Church. There was no doubt in 
the mind of the Committee that if the school 
principal had requested you to state by what 
authority you pretended to act for these little 
children you could not have exhibited such 
authority, except in the very few instances 
where the children may have been accompanied 
by that parent who was empowered under the 
law to speak for their offsprings. In addition 
to your lack of authorization, the entire pattern 
of your conduct created a situation which could 
have easily caused public strife, commotion and 
unrest. The entire episode, under your own 
representations to the Committee, was unpre- 
cedented and deplorable, viz., the assemblage 
of some 380 children, their mass exhibition at 
this public school; the public parade and un- 
necessary ostentation brought about by your 
sponsoring this march from the Star of Bethel 
Church to the school, which encouraged other 
little children whom you did not even know 
to join in the parade. None of these maneuvers 
were necessary to accomplish the laying of a 
predicate to institute litigation in the nature 
of a “test case.” 

You are, therefore, found to have violated 
Canon 28 of the Canons of Ethics embodied in 
Article XIV of the Articles of Incorporation of 
the Louisiana State Bar Association, now form- 
ing part of the rules of the Supreme Court. 


Your employment by the unincorporated as- 
sociation whether known as North Baton Rouge 
Civic League or by some other name, by your 
own admissions, did not warrant you chamnion- 
ing the cause of the individual rights of con- 
stituent members of the Association, particu- 
larly since it is apparent that the parties you 
pretended to represent, whether parents or 
children, are not necessarily members of this 
unincorporated association. You collaborated 
with this association in the exploitation of your 
professional services for the benefit of school 
children, and parents of said children, whom 
you had no right to represent as individual 
clients. Your retention and employment by this 
unincorporated association did not justify you 
in pretending to represent these individuals, 
and your duty to your client, the North Baton 
Rouge Civic League, did not embrace the ren- 
dition of legal services to all of the parents 
and children you pretended to represent on 
this morning of September 3, 1954. Such con- 
duct contravenes Canon 35 of the above Canon 
of Professional Ethics. 

Mr. Jones has been exonerated by the aver- 
ments of the stipulation, and there is no sub- 
stantial evidence to warrant any finding against 
him, the aforesaid conclusion being directed 
against Mr. Pitcher alone. Jones is therefore 
dismissed from the complaint. 

For the reasons previously assigned, respond- 
ent, Alex Louis Pitcher, Jr., by the Committee's 
severe condemnation of the professional mis- 
conduct, of which he is now adjudged guilty, 
in the particulars enumerated hereinabove, is 
hereby reprimanded, the Committee giving full 
effect to the fact that this is the first time his 
professional behavior has been called into ques- 
tion before the Committee. 

BY DIRECTION OF THE COMMITTEE:— 
(s) Jas. G. Schillin 
Chairman 
(s) Harry B. Kelleher 
Vice-Chairman 
(s) L. V. Cooley, Jr. 
(s) Walter G. Arnette 

*Mr. W. F. M. Meadors, then Committee 

member, did not participate in this hearing. 








ATTORNEYS 
GENERAL 


EDUCATION 


Public Schools—Missouri 


Mr. Hubert Wheeler 
Commissioner 
Department of Education 
Jefferson City, Missouri 


Dear Sir: 


This is in response to your request for an in regard to item (A) in the Board’s resolu- 
opinion dated May 25, 1954, which reads, in tion.” 
part, as follows: 


“The State Board of Education in session 
yesterday, May 24, discussed the United 
States Supreme Court decision on segrega- 
tion in the public schools. A number of 
requests have been made of this Depart- 
ment as to whether or not segregation may 
now lawfully be abolished in the public 
schools of Missouri. If so, a number of 
schools are planning to abolish segregation 
with the beginning of the school term in 
September. 
“Since there was a question about this de- 
cision in regard to the time that it is 
effective, the State Board of Education 
adopted the following resolution: ““The 
Supreme Court of the United States 
has decided that public school segregation 
based upon race is a violation of the Fed- 
eral Constitution. The State Board of Edu- 
cation of Missouri will implement this 
decision to the full extent of its authority 
and jurisdiction under the pertinent pro- 
visions of the Missouri Constitution and 
statutes. To this end the Board requests: 
“*(A) That the Attorney General of Mis- 
souri advise it what this Board, and the 
authorities of the several local school boards 
in Missouri, may lawfully do at this time 
to abolish segregation in Missouri public 
schools; 
e e ° we e ° e 
“We, therefore, respectfully request that 
you advise us at your earliest opportunity 


The opinion of the United States Supreme 
Court, to which you refer, is that rendered by 
the court on May 17, 1954, in the consolidated 
cases of Brown v. Board of Education of To- 
peka, Shawnee County, Kansas (No. 1), _. 
US. , 98 L.Ed. (Advance) 583, 74 S.Ct. 
686; Briggs v. Elliott (No. 2); Davis v. County 
School Board of Prince Edward County, Vir- 
ginia (No. 4); and Gebhart v. Belton (No. 
10), hereafter referred to as the segregation 
cases. 





In each of the four cases involved the plain- 
tiffs, Negro children, were denied admission 
to state public schools attended by white child- 
ren under state laws requiring or permitting 
segregation according to race. There were find- 
ings below that the Negro and white schools 
involved had been equalized, or were being 


' equalized, with respect to buildings, curricula, 


qualifications and salaries of teachers, and other 
tangible factors. 


In an opinion by Warren, Chief Justice, the 
Supreme Court unanimously held that the plain- 
tiffs, by reason of the segregation complained 
of, were deprived of the equal protection of the 
laws guaranteed by the Fourteenth Amendment 
to the Constitution of the United States. The 
“separate but equal” doctrine announced in 
Plessy v. Ferguson, 163 U.S. 537, 41 L.Ed. 256, 
16 S.Ct. 1188 (1896), involving equality in 
transportation facilities, under which equality 
of treatment is accorded by providing Negroes 
and whites substantially equal, though separate, 
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facilities, was held to have no place in the field 
of public education. 

In view of the complex problems presented 
by the formulation of the decrees, the cases 
were restored to the docket for further argu- 
ment by the parties. 

For purposes of this opinion, it can be recited 
as fundamental in our federal system of govern- 
ment that the Constitution of the United States 
is the supreme law of the land. It is only 
through strict adherence to the terms of this 
great document that the several states of the 
Union have become, and remain, united both in 
theory and in fact. Article VI of the Constitu- 
tion of the United States provides, in part, as 
follows: 

“This constitution and the laws of the 
United States which shall be made in pur- 
suance thereof, and all treaties made or 
which shall be made under the authority 
of the United States, shall be the supreme 
law of the land; and the judges in every 
state shall be bound thereby, anything in 
the constitution or laws of any state to the 
contrary notwithstanding.” 

The states are autonomous in their sphere, 
but it is equally as fundamental that a state 
may not make any law either by constitution 
or statute which would deprive persons within 
the jurisdiction of the state of rights guaranteed 
by the Constitution of the United States. It 
was no uncommon occurrence in early days for 
individual states to claim the right to interpret 
the Federal Constitution for themselves indi- 
vidually, and in their aggregate capacity, inde- 
pendent of federal authority. Such claims were 
made in some cases through the state courts, 
but most frequently through their legislative 
departments, but it is now an established prin- 
ciple that, in all cases involving a construction 
of the Federal Constitution, the courts of the 
United States have final authority and their 
decisions are binding on the state courts, “any- 
thing in the constitution or laws of any state 
to the contrary notwithstanding.” (12 C., 
Constitutional Law, Section 36, page 697.) 

Section 1 of the Fourteenth Amendment to 
the Constitution of the United States provides: 

“All persons born or naturalized in the 
United States and subject to the jurisdic- 
tion thereof are citizens of the United 
States and of the state wherein they re- 
side. No state shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United States, 


nor shall any state deprive any person of 
life, liberty or property without due process 
of law, nor deny to any person within its 
jurisdiction the equal protection of the 
laws.” 


The Supreme Court, in the segregation cases, 
discussed the “separate but equal” doctrine 
which had been in effect since the case of 
Plessy v. Ferguson, supra, and concluded as fol- 
lows (74 S.Ct. l.c. 692): 


“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. There- 
fore, we hold that the plaintiffs and others 
similarly situated for whom the actions 
have been brought are, by reason of the 
segregation complained of, deprived of the 
equal protection of the laws guaranteed by 
the Fourteenth Amendment. This disposi- 
tion makes unnecessary any discussion 
whether such segregation also violates 
the Due Process Clause of the Fourteenth 
Amendment.” 


Concurrent with the above-mentioned cases, 
referred to as the segregation cases, the court 
also held in the case of Bolling v. Sharpe, —— 
U. S. ——, 98 L.Ed. (Advance) 591, 74 S.Ct. 698, 
decided on the same day, that the Due Process 
Clause of the Fifth Amendment to the Con- 
stitution of the United States prohibited racial 
segregation in the public schools of the District 
of Columbia which is controlled by federal law. 
The court said (74 S.Ct. l.c. 695): 


“In view of our decision that the Constitu- 
tion prohibits the states from maintaining 
racially segregated public schools, it would 
be unthinkable that the same Constitution 
would impose a lesser duty on the Federal 
Government. We hold that racial segrega- 
tion in the public schools of the District of 
Columbia is a denial of the due process 
of law guaranteed by the Fifth Amendment 
to the Constitution.” 


It is well to note that in the Bolling case the 
court also made the following statement: “We 
have this day held that the Equal Protection 
Clause of the Fourteenth Amendment prohibits 
the states from maintaining racially segregated 
public schools.” There can be no question but 
that the court intended to, and did, declare as 
an immutable principle that state laws providing 
for racial segregation in the public schools are 
violative of the Equal Protection Clause of the 
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Fourteenth Amendment to the Constitution of 
the United States. 

However, the court did not enter any decree 
in any of the above cases, but put them all back 
on the docket for further argument on questions 
previously propounded by the court with regard 
to the formulation and entry of final decrees 
in each of the cases. Because these cases were 
restored to the docket, question has arisen, not 
without divergence of opinion, as to the finality 
of the decision of the court declaring racial 
segregation laws unconstitutional. 

As a general rule, a distinction can be drawn 
between the “opinion” and the court’s “decision” 
or “judgment.” This distinction is pointed out 
in Rogers v. Hill, 289 U. S. 582, 588, 77 L.Ed. 
1385, 1889, 53 S.Ct. 731: 

“# ® ® Here the mandate was to proceed 
not in accordance with the ‘opinion’ but 
with the ‘decision. These words, while 
often loosely used interchangeably, are not 
equivalents. The court’s decision of a case 
is its judgment thereon. Its opinion is a 
statement of the reasons on which the judg- 
ment rests. Houston v. Williams, 13 Cal. 
24, 27, 73 Am. Dec. 565; Adams v. Yazoo 
& M. Valley R. Co. 77 Miss. 194, 304, 24 
So. 200, 317, 28 So. 956, 60 L.R.A. 33; Craig 
v. Bennett, 158 Ind. 9, 18, 62 N.E. 78; 
Coffey v. Gamble, 117 Iowa, 545, 548, 91 
N.W. 813. The Judicial Code uses ‘decision’ 
as the equivalent of ‘judgment’ and ‘decree.’ 
Secs. 128, 288, U.S.C. title 28, Secs. 225, 345. 
As a mandate in the words of the decree 
was unquestionably sufficient to give effect 
to the ruling of the appellate court, ‘decision’ 
may not reasonably be held to have been 
used for ‘opinion’.” 

This distinction was also at issue in G. Am- 
sinck & Co. v. Springfield Grocer Co., 7 F.2d 
855, 858, where the court said: 

“A judgment is the final sentence of the 
law upon the matter at issue in the cause 
as presented by the record. It is the final 
determination of the rights of the parties 
in an action. In re Moseley et al., 17 Fed. 
Cas. 886, No. 9,868; Davidson v. Smith, 7 
Fed. Cas. 38, No. 3,608; Black on Judg- 
ments, Sec. 115; State v. Klein, 140 Mo. 508, 
41 S.W. 895; 4 Words and Phrases, First 
Series, p. 3829; Judge v. Powers, 156 Iowa’ 
251, 186 N.W. 315, Ann. Cas. 1915B, 280; 
23 Cyc. 665; McTavish v. Great Northern 
Ry. Co., 8 N.D. 333, 79 N.W. 448; Okla- 
homa City v. McMaster, 196 U.S. 529, 25 


§.Ct. 324, 49 L.Ed. 587; Butt v. Herndon, 
86 Kan. 370, 13 P. 580. A final judgment 
leaves no further judicial act to be per- 
formed. The opinion of the court is not a 
judgment. It is merely the announcement 
of the reason or reasons for the conclusion 
the court has reached. The recording of 
such opinion in the book where judgments 
are recorded does not make it a judgment. 

“An order for a judgment is not a judg- 
ment. In 33 Corpus Juris, p. 1055, is a very 
clear statement on this subject as follows: 
‘An order merely directing or authorizing 
the entry of judgment in the case does not 
constitute a judgment; to have this effect 
it must be so worded as to express the final 
sentence of the court on the matters con- 
tained in the record and to end the case at 
once, without contemplating any further 
judicial action.’ In 15 Ruling Case Law, p. 
570, the distinction between judgments and 
findings and opinions is stated as follows: 
‘Neither the verdict of a jury nor findings 
of the court constitute a judgment. Nor do 
the conclusions of law stated by the judge 
during or after the trial of the case nor his 
opinion upon matters submitted, whether 
oral or in writing, necessarily form a part 
of the judgment proper. It has been cor- 
rectly said that the decision of a court 
constitutes its judgment while the opinion 
represents merely the reasons for that judg- 
ment.’ See, also, Shepard v. Pettit and 
Another, Adm’rs, etc., 30 Minn. 119, 14 
N.W. 511; Bode v. New England Invest- 
ment Co., 1 N.D. 121, 45 N.W. 197; Mc- 
Tavish v. Great Northern Ry. Co., 8 N.D. 
833, 79 N.W. 448; United States v. Gomez, 
68 U.S. (1 Wall.) 690, 17 L.Ed. 677; 38 
Corpus Juris, p. 1055; Kennedy v. Citizens’ 
National Bank, 119 Iowa, 123, 98 N.W. 71; 
Child v. Morgan et al., 51 Minn. 116, 52 
N.W. 1127; 7 R.C.L. p. 1015. 

“The memorandum claimed to constitute 
a judgment does not purport to be the 
final judicial act. It does not adjudge or 
order that plaintiff shall recover any speci- 
fied amount of money; it provides that there 
shall be a judgment according to the opinion 
of the court—not that there is a judgment 
by the instrument filed. No execution 
could have been issued thereon—no appeal 
taken therefrom. It was merely an order for 
a judgment.” 
Again, in In re Forstner Chain Corporation, 
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177 F.2d 572, 576, this matter was discussed: 

“e © © A final judgment is the conclud- 
ing judicial act or pronouncement of the 
court disposing of the matter before it. But 
neither by statute nor by rule is there a re- 
quirement that judgment be pronounced 
in any particular way, or embodied in writ- 
ten form in a separate formal document 
entitled ‘Judgment’. See United States v. 
Mark, 1944, 320 U.S. 531, 534, 64 S.Ct. 359, 
88 L.Ed. 290. Whether such a judgment 
has been rendered depends primarily upon 
the intention of the court, as gathered from 
the record as a whole, illumined perhaps by 
local rule or practice. Commissioner of In- 
ternal Revenue v. Bedford’s Estate, supra. 

“e ® ® An opinion is not itself a judgment, 
even though it contains conclusions of fact 
or of law, and foreshadows how the judge 
intends to dispose of the case. ° * *” 

At least as far back as 1861 it was consid- 
ered novel for a court to enter a decision pro- 
visionally, awaiting the pronouncement of a final 
judgment or decree. Woodruff, Circuit Judge, 
CC, N.D. N.Y., said in American Wood Paper 
Co. v. Glen’s Falls Paper Co., 1 Fed. Cas. 734, 
789, Fed. Cas. No. 321A, 4 Fish. Pat. Cas. 561, 
8 Blatchf. 513: 

“e ® © The idea of a judgment or decision 
in its nature judicial, being made provi- 
sionally, while the question whether any, or 
what judgment, should be pronounced, was 
kept open to await argument, would be a 
novelty.* * °” 

In the ordinary acceptation and interpreta- 
tion of decisions and opinions of courts, the 
segregation cases as between the parties thereto 
are not final. There has been no final decree 
entered, no mandate has been issued, the cases 
remain on the docket and are still subject to 
change or revision by the court. In fact, what 
conditions or modifications the court may make 
in its final order no one can say until the man- 
date is issued. 

Technically, the declaration of the principle 
that racial segregation laws are violative of the 
Constitution of the United States is also within 
the bosom of the court and subject to modifica- 
tion. However, as a practical matter, in view 
of the fact that these cases were first argued 
December 8-11, 1952, restored to the docket for 
reargument on June 8, 1953, and reargued on 
December 7-9, 1953, as well as the fact that this 
was a unanimous decision, there is very little 
likelihood that there will be any change or 


modification in the declaration of the principle. 

Furthermore, the Supreme Court itself has 
treated the declaration of the principle as final. 
A week after its decision in the segregation 
cases the court handed down a series of rulings 
showing the broad sweep of these opinions. 
United States Law Week, Volume 22-45, con- 
tains the rulings of the lower court in this series 
of cases and the order of the Supreme Court 
with respect thereto. We now quote from U. S. 
Law Week: 

“No. 595. Tureaud v. Board of Super- 
visors of Louisiana State University. 

“Ruling below (CA 5, 207 F2d 807, 22 
LW 2187): 

“Single federal district judge had no 
jurisdiction to grant temporary injunction 
in Negro’s suit challenging validity under 
Federal Constitution of Louisiana statute 
and constitutional provision for school seg- 
regation and seeking injunction against en- 
forcement of order issued by Louisiana 
State University’s Board of Supervisors 
barring admission of Negroes to that school 
(Judgment vacated. ) 

“No 85. Muir v. Louisville Park The- 
-atrical Assn. : 

“Ruling below (CA 6, 202 F2d 275): 

“Private theatrica] association’s refusal to 
admit Negroes to its operatic performances 
given in amphitheater constructed by city 
in public park and leased to association for 
short periods each year, does not discrim- 
inate against Negro race in violation of 
Fourteenth Amendment, in absence of show- 
ing that Negro organizations are barred 
from leasing amphitheater under similar 
terms on nondiscriminatory basis or that 
city participates directly or indirectly in op- 
eration of private enterprise. (Judgment 
vacated. ) 

“No. 9. Hawkins, State of Florida ex rel. 
v. Board of Control. 

“Ruling below (Fla Sup. Ct., 60 So2d 162, 
166): 

“Negro’s failure to offer any evidence as 
to whether or not law school at existing 
Negro college in Florida afforded him 
opportunities and facilities equal to those 
found at University of Florida, which is 
maintained exclusively for white students, 
precludes issuance of peremptory writ of 
mandamus to compel State school board to 
allow him to enroll as law student in Uni- 
versity of Florida. (Judgment vacated. ) 
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“ORDERS OF THE COURT 

“The Chief Justice said: 

“*The orders of the Court appear upon 
the list certified by the Chief Justice and 
filed with the Clerk and will not be an- 
nounced orally.’ 

“9 Hawkins, State of Florida ex rel., et 
al., petitioners, v. Board of Control of Flor- 
ida et al. On petition for writ of certiorari 
to the Supreme Court of Florida; 

“85 Muir, petitioner, v. Louisville Park 
Theatrical Assn. 

“On petition for writ of certiorari to the 
United States Court of Appeals for the Sixth 
Circuit; and 

“595 Tureaud, petitioner, v. Board of Su- 
pervisors of Louisiana State University and 
Agricultural and Mechanical College, et al. 
On petition for writ of certiorari to the 
United States Court of Appeals for the Fifth 
Circuit. Per Curiam: The petition for writs 
of certiorari are granted. The judgments are 
vacated and the cases are remanded for 
consideration in the light of the Segrega- 
tion Cases decided May 17, 1954, Brown v. 
Board of Education, etc., and conditions 
that now prevail.” 


necessary, if any, in the situation existing, 

as related to the decision in the Segregation 

Cases. Cf Hawkins v. Board of Control of 

Florida, and the other cases similarly dis- 

posed of by the Supreme Court, 74 S.Ct. 

. . . Each party will pay its own costs in 

this Court. 

“Judgment vacated and cause remanded.” 

Therefore, regardless of the fact that as be- 
tween the parties in the segregation cases the 
decision is not final, the declaration of the 
principle that laws segregating the races in 
public schools are violative of the Federal Con- 
stitution apparently is final and is so being 
treated both by the Supreme Court itself and 
the Court of Appeals of the Eighth Circuit of 
which Missouri is a part. 

Considering that the highest court in the land 
has declared with finality that staté laws pro- 
viding for racial segregation in the public schools 
are in conflict with the. Constitution of the 
United States, what is the status of our laws in 
regard thereto at the present time? 

For the sake of convenience we quote here- 
with the applicable provisions of the Missouri 
Constitution and the statute enacted pursuant 
thereto: 


Perhaps more significant to Missouri, how- 
ever, is the action taken by the United States 
Court of Appeals of the Eighth Circuit on 
June 15, 1954. In the case of Arnold v. Kirk- 
wood School District R-7 (No. 14807) the 
Circuit Court of Appeals on that date entered 
the following order: 

“Per Curiam. 

“This case involves questions of alleged 
racial discrimination in relation to public 
school facilities in a school district of Mis- 
souri. We have withheld decision in it 
until disposition by the Supreme Court of 
the several cases pending before it on the 
validity of segregation generally in public 
school systems. Brown v. Board of Educa- 
tion of Topeka and the companion cases 
thereof—popularly referred to as the Segre- 
gation Cases—74 S.Ct. 686, have now ren- 
dered moot legally any consideration of 


(Sec. 1(a), Article IX, Constitution of 
Missouri, 1945. ) 

“A general diffusion of knowledge and 
intelligence being essential to the preserva- 
tion of the rights and liberties of the people, 
the general assembly shall establish and 
maintain free public schools for the gratui- 
tous instruction of all persons in this state 
within ages not in excess of twenty-one 
years as prescribed by law. Separate schools 
shall be provided for white and colored 
children, except in cases otherwise provided 
for by law.” 

(Sec. 163.130, RSMo 1949.) 

“Separate free schools shall be estab- 
lished for the education of children of 
African descent; and it shall herein be un- 
lawful for any colored child to attend any 
white school, or for any white child to 
attend a colored school.” 


whether separate schools, which have been 
provided, constitute equal facilities in fact, 


as the measure of equal protection under the — 


Fourteenth Amendment. 

“For this reason, the judgment in this 
case is vacated, and the cause is remanded 
for such further consideration or other 
proceedings as may be appropriate or 


It is true that these specific laws of the State 
of Missouri were not involved in the segrega- 
tion cases and have not been expressly declared 
unconstitutional. We call attention, however, 
to the following language of the court (74 S.Ct. 
lc. 692): 

“Because these are class actions, because 
of the wide applicability of this decision, 
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and because of the great variety of local 
conditions, the formulation of decrees in 
these cases presents problems of consid- 
erable complexity. On reargument, the 
consideration of appropriate relief was 
necessarily subordinated to the primary 
question—the constitutionality of segrega- 
tion in public education. We have now 
announced that such segregation is a denial 
of the equal protection of the laws. * * *” 

In view of this declaration of such a broad 
sweeping principle, we can only conclude that 
the above-quoted provisions from the Missouri 
law are superceded by the decision of the Su- 
preme Court of the United States and are, there- 
fore, unenforceable. 

The rule is thus stated in 12 C. J., Constitu- 
tional Law, Section 158, page 743: 

“@ ® ® A provision of a state constitu- 
tion, therefore, which contravenes the fed- 
eral constitution, is null and void. * * *” 
It is as though this constitutional provision 

and statute had never been passed. It was said 
in Norton v. Shelby County, 118 U.S. 425, 442, 
6 S.Ct. 1121, 30 L.Ed. 178: 

“e * ® An unconstitutional Act is not a 
law; it confers no rights; it imposes no 
duties; it affords no protection; it creates 
no Office; it is, in legal contemplation, as 
inoperative as though it had never been 
passed.” 

This being so, we have no valid laws in Mis- 
souri which either require or permit segregation 
of the races in the public schools, and it follows 
that school districts may at the present time 
integrate and permit white and colored children 
to attend the same schools. 

As quoted above, the court recognized the 
complexities of the problems, the wide applica- 
bility of these decisions and the existence of a 
great variety of local conditions. For that reason 
the cases were restored to the docket for further 
argument on formulation of the decrees. There- 
fore, we do not rule herein as to whether school 
districts must integrate immediately or as to the 
method by which or by what date integration 
must be completed. For guidance on these 


questions we must of necessity await the final 
pronouncement of the Supreme Court. 


CONCLUSION 


In view of the holding of the Supreme Court 
of the United States in the school segregation 
cases, wherein the court said (98 L.Ed. (Ad- 
vance) 583, lc. 590, 74 S.Ct. 686, lc. 692): 

“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate educational 
facilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others sim- 
ilarly situated for whom the actions have 
been brought are, by reason of the segrega- 
tion complained of, deprived of the equal 
protection of the laws guaranteed by the 

Fourteenth Amendment.” 

It is the opinion of this office that the provi- 
sions of the Missouri Constitution and statutes, 
relating to separate schools “for white and 
colored children” (see Sec. 1(a), Article IX, 
Constitution of Missouri, 1945), are superceded 
by the decision of the Supreme Court of the 
United States and are, therefore, unenforceable, 
and that school districts may at the present 
time permit “white and colored children” to 
attend the same schools. 

However, in view of the fact that the Supreme 
Court of the United States has restored these 
cases to the docket for further argument with 
regard to the formulation of final decrees, and 
has recognized the complexities of the prob- 
lems, the wide applicability of these decisions 
and the existence of a great variety of local 
conditions, we do not rule herein as to whether 
school districts must integrate immediately or 
as to the method by which or by what date such 
integration must be .completed. For guidance 
on these question we must of necessity await the 
final pronouncement of the Supreme Court. 

The foregoing opinion, which I hereby ap- 
prove, was prepared by my Assistant, John W. 
Inglish. 


Very truly yours, 
JOHN M. DALTON 
Attorney General 








SEPARATE-BUT-EQUAL 


REFERENCE 


A Study of the Career of a Constitutional Concept. 


The School Segregation Cases, reported in 
full in this issue, have set in motion far-reach- 
ing developments in American life. In these 
decisions the Supreme Court of the United 
States unanimously declared that denial of ad- 
mission to public schools by states and the Dis- 
trict of Columbia on the basis of race or color 
constitutes a deprivation of constitutional rights. 
Opponents to change in segregation practices 
had relied on the established separate-but-equal 
doctrine, which these decisions repudiate as 
applied to public education. Under this doc- 
trine the Court previously had indicated that 
separation of public schools according to race 
does not violate the Constitution so long as the 
facilities provided the segregated groups are 
substantially equal. This Study reviews the 
separate-but-equal concept as developed in the 
reported decisions of the United States Supreme 
Court and of the state and lower federal courts. 

Although the Thirteenth, Fourteenth, and 
Fifteenth Amendments to the United States 
Constitution are each historically related to the 
rights of the recently-fréed Negro slaves, prob- 
lems of alleged racial discrimination have 
tended, with one major exception (i.e., trans- 
portation) to receive consideration under the 
Equal Protection Clause of the Fourteenth 
Amendment. Section One of that Amendment 
in its entirety reads as follows: 

“All persons born or naturalized in the 
United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States 
and of the State wherein they reside. No 
State shall make or enforce any law which 
shall abridge the privileges or immunities 
of citizens of the United States; nor shall 
any State deprive any person of life, liberty, 
or property, without due process of law; 
nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” 

The Supreme Court accorded the above sec- 
tion its first significant judicial discussion in the 
Slaughter House Cases, 16 Wall. 36, 21 L.Ed. 
394 (1873). Although the facts in these cases 
involved state power to regulate business, the 
opinion developed at least two significant points 
within the area of this Study: (1) The Privileges 
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and Immunities Clause of the Fourteenth 
Amendment does not independently create or 
protect constitutional rights; (2) The Equal 
Protection Clause is particularly (and perhaps 
uniquely) applicable to the rights of Negroes 
against discriminatory state action. The Privi- 
leges and Immunities Clause, in consequence, 
has remained an inadequate vehicle for testing 
alleged abridgements of the rights of citizens. 
The Court has adhered ‘to the view, however, 
that equality of treatment before the law for 
all persons, without regard to race or color, is 
required by the Equal Protection Clause. See 
e.g., Strauder v. West Virginia, 100 U.S. 308, 
25 L.Ed. 664 (1880); Shelley v. Kraemer, 334 
U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161 (1948); CE. 
Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 16, 
62 L.Ed. 149 (1917). The Court has not only 
found denial of basic rights where the race 
discrimination is express in law, Buchanan v. 
Warley, 245 U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149 
(1917), but also when the race discrimination 
appears not in the language of the law but in 
its administration, Yick Wo v. Hopkins, 118 U.S. 
356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886); Cassell 
v. Texas, 339 U.S. 282, 70 S.Ct. 629, 94 L.Ed. 
839 (1950). 

While it has not deviated from the precept 
that the states must accord equality under the 
law irrespective of race or color, the Supreme 
Court has permitted state laws to make distinc- 
tions on such bases. Those racial distinctions 
that have been upheld have been characterized 
as according equality of treatment. It is in this 
constitutional context that the separate-but-equal 
concept developed as a method of satisfying the 
requirements of the Equal Protection Clause. 
Alleged inequality of treatment by the Federal 
Government would involve assertion of in- 
fringement of the Due Process Clause of the 
Fifth Amendment, there being no express con- 
stitutional language protecting equality as 
against federal action. 

Source of Doctrine 

The generally accepted source of the separate- 
but-equal concept is the decision of a Massa- 
chusetts state course in Roberts v. City of 
Boston, 59 Mass. (5 Cush.) 198 (1849). The 
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Boston school committee in 1820 established 
separate schools for Negroes. In 1848, Sarah 
Roberts sought admission to a school for white 
children nearer her home than the school pro- 
vided for Negroes. The authorities refused her 
request, and she sought to recover damages 


under a state statute requiring school commit- 
tees to provide equal facilities to all students. 
The Court held, in an opinion by Justice Shaw, 
that separation on the basis of color was not a 
denial of equal facilities. 


I. UNITED STATES SUPREME COURT 


Cases Prior to Plessy v. Ferguson 


Before the Fourteenth Amendment, the United 
States Supreme Court did not decide any cases 
that concerned precisely the legality of- racial 
segregation. An 1873 decision called for a con- 
struction of a charter provision of a railroad 
operating in the District of Columbia. The 
language of the charter granted by Congress 
provided that the carrier could not exclude any 
person from its cars on account of color. The 
Supreme Court, in sustaining damages to a 
Negro plaintiff who had been relegated to a 
car for Negroes only, based its decision on the 
language of the charter and did not refer to 
any constitutional principles. Washington, Alex- 
andria & Georgetown R.R. Company v. Brown, 
84 U.S. (17 Wall.) 445, 21 L.Ed. 675 (1873). 

The separate-but-equal concept was not util- 
ized by the majority of the United States Su- 
preme Court in the disposition of any cases 
prior to 1896, although two cases involving 
segregated transportation facilities were decided 
during that period. In Hall v. DeCuirs95 U.S. 
485, 24 L.Ed. 547 (1876), the Louisiana legis- 
lature had enacted a statute forbidding segre- 
gation on common carriers. The United States 
Supreme Court, in passing upon this statute 
determined that, to the extent that it applied to 
steamboats operating between Louisiana and 
Mississippi it was void as a state regulation of 
interstate commerce. In a concurring opinion, 
Mr. Justice Clifford stated that: “Substantial 
equality of right is the law of the State and of 
the United States; but equality does not mean 
identity . . . ,” referring with apparent approval 
to Roberts v. City of Boston and other state cases 
that rested on a recognition of the separate-but- 
equal concept. In Louisville N.O.cT. Ry. Co. 
v. Mississippi, 183 U.S. 587, 10 S.Ct. 348, 33 
L.Ed. 784 (1890), the United States Supreme 
Court upheld the Mississippi separate-coach 
law (“equal, but separate”), finding that it ap- 
plied only to intrastate commerce. The Court 
thus permitted Mississippi to compel the rail- 
road to provide separate accommodations for 
the white and colored races within the state. 
Justices Harlan and Bradley dissented on the 


ground that the Mississippi statute was, in fact, 
an unlawful state regulation of interstate com- 
merce indistinguishable from that in Hall v. De- 
Cuir. In his dissent, Mr. Justice Harlan added 
that the Mississippi statute could, in his opinion, 
be held invalid on other constitutional grounds 
as well. 

Plessy v. Ferguson 

The United States Supreme Court first 
adopted the separate-but-equal doctrine as a 
basis of decision in Plessy v. Ferguson, 168 U.S. 
537, 16 S.Ct. 1188, 41 L.Ed. 256 (1896). Homer 
Plessy was an octoroon, a citizen of Louisiana. 
In the course of ‘a railroad trip from New Or- 
leans to Covington, Louisiana, the conductor de- 
manded that he move from a car reserved for 
white people to a car for Negroes. Upon his 
refusal, he was ejected from the “white” car, and 
subsequently charged with violating the Lou- 
isiana statute requiring assignment of passengers 
on the basis of color to segregated railway car- 
riages. The Louisiana courts upheld the statute 
as constitutional. 

In the Supreme Court of the United States, 
Mr. Justice Brown wrote the majority opinion, 
affirming the judgment below. He found no 
merit in the allegation that the Louisiana statute 
violated the Thirteenth Amendment to the 
United States Constitution. The opinion ex- 
amines the implications and aims of the Four- 
teenth Amendment and declares that racial seg- 
regation laws are valid exercises of the police 
powers and do not imply racial inferiority. The 
opinion continues: 

“The most common instance of this [ex- 
ercise of police power] is connected with 
the establishment of separate schools for 
white and colored children, which has been 
held to be a valid exercise of the legislative 
power, even by courts of States where the 
political rights of the colored race have 
been longest and most earnestly enforced.” 
163 U.S. at 544. 

The court then discussed Roberts v. City of 
Boston and added that “[sJimilar laws have 
been enacted by . . . the legislatures of many 


of the States and have been generally, if not 
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uniformly, sustained by the Courts.” 163 U.S. 
at 545. 

The opinion further referred to various situ- 
ations in which other courts had applied and 
approved the separate-but-equal doctrine and 
distinguished those cases in which the use of 
the police power had been stricken as arbitrary 
and therefore in violation of the Fourteenth 
Amendment. It approved the Louisiana statute 
in question as a valid exercise of the police 
power, and commented: 

“We consider the underlying fallacy of 
the plaintiffs argument to consist in the 
assumption that the enforced separation of 
the two races stamps the colored race with 
a badge of inferiority. If this be so, it is 
not by reason of anything found in the acts, 
but solely because the colored race chooses 
to put that construction upon it.” 163 U.S. 
at 551. 

Mr. Justice Harlan’s dissent challenges the as- 
sumptions of the majority: 

“But in view of the Constitution, in the 
eye of the law, there is in this country no 
superior, dominant, ruling class of citizens. 
There is no caste here. Our Constitution is 
color-blind, and neither knows nor tolerates 
classes among citizens. In respect of civil 
rights, all citizens are equal before the law. 
The humblest is the peer of the most pow- 
erful. The law regards man as man, and 
takes no account of his surroundings or of 
his color when his civil rights as guaran- 
teed by the supreme law of the land are 
involved. It is, therefore, to be regretted 
that this high tribunal, the final expositor 
of the fundamental law of the land, has 
reached the conclusion that it is competent 
for a State to regulate the enjoyment by 
citizens of their civil rights solely upon the 
basis of race. 

“In my opinion, the judgment this day 
rendered will, in time, prove to be quite 
as pernicious as the decision made by this 
tribunal in the Dred Scott case .. . The thin 
disguise of equal accommodations for pas- 
sengers in railroad coaches will not mislead 
any one, nor atone for the wrong this day 
done...” 163 U.S. at 559 and 562. 


Separate-but-Equal Doctrine in Transportation 


After the decision in the Plessy case, re- 
quired racial separation in transportation was 
next attacked by the railroad in Chesapeake & 
Ohio Ry. Co. v. Kentucky, 179 U.S. 388, 21 S.Ct. 


101, 45 L.Ed. 244 (1900). The Supreme Court 
upheld the constitutionality of the Kentucky 
separate-coach law. After reviewing Hall v. 
DeCuir and Louisville Ry. Co. v. Mississippi, 
the Court said that, since the Kentucky Court of 
Appeals had held that the statute applied to 
intrastate transportation only (i.e., within the 
‘boundaries of the state), this determination was 
conclusive, and the law imposed no burden on 
interstate commerce. Mr. Justice Harlan dis- 
sented without opinion. 

A decade later the next case involved a regu- 
lation by the railroad itself imposing separate 
racial accommodations. In Chiles v. Chesapeake 
& Ohio Ry. Co., 218 U.S. 71, 30 S.Ct. 667, 54 
L.Ed. 936 (1910), the railroad required sepa- 
rate facilities on the basis of color independently 
of state laws and for passengers in interstate as 
well as intrastate commerce. The Supreme Court 
held that racial separation was a reasonable reg- 
ulation on the part of the railroad, as it would 
have been for a legislature, because in accord- 
ance with established usages, customs and tradi- 
tions of the people. The Court referred approv- 
ingly to the earlier concurring opinion of Mr. 
Justice Clifford in Hall v. DeCuir. Mr. Justice 
Harlan again dissented without opinion. 

The United States Supreme Court next treated 
the transportation phase of segregation in Mc- 
Cabe v. A. T. & S. F. Ry. Co., 235 U.S. 151, 85 
S.Ct. 69, 59 L.Ed. 169 (1914), which sustained 
the Oklahoma separate-coach law. Negro plain- 
tiffs sought to enjoin defendant railroad com- 
panies from making distinctions in service on 
account of race and specifically from complying 
with the state statute. The Court, in an opinion 
by Mr. Justice Hughes, stated that there was no 
reason to doubt the correctness of the sepa- 
rate-but-equal doctrine of Plessy v. Ferguson. 
(“The question could no longer be considered 


‘an open one.”). A period of twenty-five years 


ensued in which the question of race separa- 
tion in transportation was not discussed by the 
Court. 

In Mitchell v. United States, 313 U.S. 80, 61 
S.Ct. 878, 85 L.Ed. 120 (1941), a railroad re- 
fused to permit a Negro with a through first- 
class and Pullman ticket to remain in the only 
Pullman car operating between Memphis, Ten- 
nessee, and Hot Springs, Arkansas, compelling 
him to use the separate coach for Negroes. The 
Court, in an opinion by Mr. Chief Justice 
Hughes, in interpreting the Interstate Com- 
merce Act, said that the question was one of 
equality rather than segregation and, in effect, 
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indicated that the carrier should provide Pull- 
man facilities for both races, though not neces- 
sarily in the same car. In referring to the re- 
quired equality of treatment under the federal 
regulatory law the Court cited Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 282, 
83 L.Ed. 208 (1938), a case arising under the 
Equal Protection clause. 

Commerce Clause and State Power 

In Morgan v. Virginia, 328 U.S. 378, 66 S.Ct. 
1050, 90 L.Ed. 1817 (1946) the Supreme Court 
held that a state statute requiring segregated 
seats for Negro passengers on interstate buses 
was an unconstitutional burden on interstate 
commerce. The Court did not refer to the sep- 
arate-but-equal concept as pertinent to the pro- 
blem presented. Mr. Justice Burton dissented 
on the ground that Congress should decide the 
question of whether such state regulations in- 
terfered with interstate commerce. 

Two more transportation cases that arose 
between 1946 and the decision in the School 
Segregation Cases are noteworthy for this 
Study: Bob-Lo Excursion Co. v. Michigan, 383 
U.S. 28, 68 S.Ct. 358, 92 L.Ed. 455 (1948) and 
Henderson v. United States, 389 U.S. 816, 70 
S.Ct. 843, 94 L.Ed. 1302 (1950). The Bob-Lo 
case concerned a Michigan Civil Rights statute 
in its application to a ferry company engaged 
in commerce between Michigan and a nearby 
resort island in Canada. The Supreme Court 
held that, although this transportation was for- 
eign commerce, the application to it of the 
Michigan law requiring service without dis- 
crimination cn the basis of race was constitu- 
tional, distinguishing Hall v. DeCuir and Mor- 
gan v. Virginia. Mr. Chief Justice Vinson and 
Mr. Justice Jackson dissented. 

In Henderson v. United States, the Court held 
that interstate railroad regulations and practices 
involving refusal of service to Negroes, or the 
separation of races in a dining car by curtains, 
contravened the Interstate Commerce Act. The 
Court declared this form of segregation illegal 
because of a statutory condemnation of “undue 
or unreasonable prejudice or disadvantage” 
without reaching the constitutional question. 
Cases involving the imposition of stricter re- 
quirements in terms of racial equality under the 
Fourteenth Amendment are cited in the inter- 
pretation of the above statutory language. 
Recent Developments in Transportation 

The Supreme Court pronouncements in The 
School Segregation Cases have been used as a 
basis for the elimination of segregation in inter- 


state transportation. This culmination appears 
in the recent decisions of the Interstate Com- 
merce Commission in National Association for 
the Advancement of Colored People v. St. 
Louis-San Francisco Ry. Co., and Sarah Keys 
v. Carolina Coach Co., which are reported in 
full in this issue. These cases hold that segre- 
gation in interstate travel facilities, including 
waiting rooms, is forbidden under the Interstate 
Commerce Act. Much weight is attached in 
these decisions to the Supreme Court opinions 
in the School Segregation Cases. One commis- 
sioner dissented on the ground that the Com- 
mission should not “become a pioneer in the 
sociological field.” 

Racial segregation in purely intrastate trans- 
portation is apparently outside the scope of 
these recent Commission decisions, as well as 
the rationale of Morgan v. Virginia. However, it 
should be noted that the Court of Appeals, 
Fourth Circuit, in the case Flemming v. South 
Carolina Electric ¢ Gas Co., 224 F.2d 752 
(1955), printed in this issue, found such segre- 
gation to be unconstitutional under the Equal 
Protection Clause on the authority of the School 
Segregation Cases. 


Early School Cases 


In Plessy v. Ferguson, the application of the 
separate-but-equal concept was made to trans- 
portation only, although there was apparent 
approval of its use in education as well. The 
concept was collaterally involved in two school 
cases in the United States Supreme Court prior 
to the Court’s decision dealing more directly 
with the application of the doctrine to educa- 
tion. In Cummings v. Board of Education of 
Richmond County, 175 U.S. 528, 20 S.Ct. 197, 
44 L.Ed. 262 (1899), the Court declined to en- 
join a school district from providing a high 
school for white children when lack of funds 
were asserted to prevent the maintenance of a 
comparable school for colored children. In this 
case, Mr. Justice Harlan, the dissenter in the 
Plessy case, wrote the opinion of the Court. He 
noted that the board had apparently acted in 
good faith, that to grant the relief sought would 
result only in detriment to the white children 
of the district without providing any benefits 
for the colored children, and commented: 

“, . . [T]he education of the people in 
schools maintained by state taxation is a 
matter belonging to the respective States 
and any interference on the part of Fed- 
eral authorities with the management of 
such schools cannot be justified except in 
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the case of a clear and unmistakable dis- 

regard of rights secured by the supreme 

law of the land.” 175 U.S. at 545. 

Berea College v. Kentucky, 211 U.S. 45, 29 
S.Ct. 33, 538 L.Ed. 81 (1908), concerned the 
conviction of the College for the violation of 
the Kentucky statute which forbade interracial 
education by “any person, corporation, or asso- 
ciation of persons.” In sustaining the conviction, 
the United States Supreme Court, in an opinion 
by Mr. Justice Brewer, based its decision on the 
factor of state regulation of corporations. Jus- 
tices Harlan and Day dissented, being of the 
opinion that the statute in question violated the 
Fourteenth Amendment. However, Mr. Justice 
Harlan stated: 

“Of course what I have said has no refer- 
ence to regulations prescribed for public 
schools, established at the pleasure of the 
State and maintained at public expense.” 
211 USS. at 69. 

Gong Lum v. Rice 

The validity of the separate-but-equal con- 
cept, as applied to public education, was pre- 
sented much more squarely to the Supreme 
Court in Gong Lum v. Rice, 275 U.S. 78, 48 
§.Ct. 91, 72 L.Ed. 172 (1927). Martha Lum, of 
Chinese descent, had been required by the au- 
thorities of the high school district in which she 
resided to attend the Negro high school. Her 
father then sought a writ of mandamus against 
the district trustees and the State Superintendent 
of Education to compel her admission to the 
whit® school. The Supreme Court of Mississippi 
reversed the judgment awarding the writ, and 
the United States Supreme Court affirmed on a 
writ of error. Mr. Chief Justice Taft reviewed 
the pertinent earlier cases and concluded that 
since the complaint lacked any allegation that 
there was not a colored school which the child 
could attend, she was not being deprived of 
equal protection. The case treated the doctrine 
of separate-but-equal as well established. 
Graduate and Professional Education 

The Supreme Court considered separate edu- 
cational facilities in several cases between Gong 
Lum and the decision in the School Segregation 
Cases, and, beginning in 1938, all of these sub- 
sequent decisions weakened the vitality of the 
separate-but-equal concept. The first of these 
cases was Missouri ex rel. Gaines v. Canada, 305 
J.S. 337, 59 S.Ct. 232, 83 L.Ed. 208 (1938). In 
his case the Court determined that requiring 
a Negro to accept a state-provided tuition 
scholarship and to go into another state if he 


desired a legal education violated the Equal 
Protection clause of the Fourteenth Amendment, 
since a law school for white students was pro- 
vided within the state. In Sipuel v. Board of 
Regents of University of Oklahoma, 332 U.S. 
631, 68 S.Ct. 299, 92 L.Ed. 247 (1948) and 
Fisher v. Hurst, 333 U.S. 147, 68 S.Ct. 389, 92 
L.Ed. 604 (1948), the Court ordered agencies 
of the State of Oklahoma to provide presently 
a legal education for its Negro citizens equal to 
that afforded to its white citizens. 

In Sweatt v. Painter, 339 U.S. 629, 70 S.Ct. 
848, 94 L.Ed. 1114 (1950), the Supreme Court 
found by a comparison of tangible and intan- 
gible factors that the separate law school es- 
tablished by Texas for Negroes was not equal 
to that of the University of Texas, and that to 
compel a Negro to attend the segregated school 
for his race deprived him of equal protection of 
the law. The Court pointed to such features as 
library facilities, accreditation, scholarship 
funds, course offerings, Order of the Coif affili- 
ation, law review and moot court programs, the 
number of and prestige of faculty members, and 
the prestige of the school itself. The law school 
established for Negroes was a new school set up 
after the litigation in this case began. Upon 
consideration of all factors, particularly “those 
qualities which are incapable of objective 
measurement but which make for greatness in 
a law school” the Court concluded that in this 
case separate could not be equal. A similar 
method was used to achieve a similar result in 
McLaurin v. Oklahoma State Regents, 389 U.S. 
637, 70 S.Ct. 851, 94 L.Ed. 1149 (1950), decided 
on the same day as Sweatt v. Painter. The plain- 
tiff, a Negro student in the graduate school of 
the University of Oklahoma, complained of be- 
ing forced to sit in special segregated seats in 
the classroom, dining hall and library. The 
Court held that plaintiff was handicapped in his 
pursuit of effective graduate instruction by be- 
ing deprived of free association with fellow 
graduate students and the normal discussion and 
exchange of ideas and points of view charact- 


eristic of a graduate school. By segregating the 


plaintiff in the use of University facilities the 
state had denied him the equal protection of the 
laws. The segregation was enjoined. 

School Segregation Cases 


All of the cases referred to in the previous 
paragraphs were decided on the basis of a lack 
of the equality required by the Fourteenth 
Amendment. The Court did not consider it 
necessary to reach the problem of the validity 
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of racial separation in education where the tan- 
gible and intangible aspects of the education 
afforded by the state were in fact equal. In the 
School Segregation Cases, the Court met the 
issue of the continued validity of required sep- 
aration of races in public education and held 
such to be unconstitutional regardless of equal- 
ity in tangible and intangible factors. The sep- 
arate-but-equal doctrine is thus repudiated by 
the decisions of the Court in the area where it 
first developed, i.e., the public schools. 


Public Recreation Facilities 


In the field of public recreational facilities 
the United States Supreme Court had been con- 
cerned in only one instance with racial separa- 
tion prior to its decision in the School Segrega- 
tion Cases. In Rice v. Arnold, 340 U.S. 848, 71 
'$.Ct. 77, 95 L.Ed. 621 (1950), the Supreme 
Court of Florida had held that opening a muni- 
cipal golf course to Negroes one day per week 
provided substantially equal golf facilities and 
had refused to order the city golf course super- 
intendent to admit Negroes except on the day 
assigned. In a per curiam decision, the United 
States Supreme Court reversed and remanded 
the casé for reconsideration in the light of the 
decisions in Sweatt v. Painter and McLaurin v. 
Oklahoma State Regents. The unconstitutional- 
ity of racial segregation in governmentally- 
owned parks and golf courses has been clearly 


enunciated however by the Supreme Court de- 
cisions in Holmes v. City of Atlanta, Mayor & 
City Council of Baltimore City v. Dawson, and 
Muir v. Louisville Park Theatrical Association. 
These cases are all reported in full in this issue 
and in each the principle of the School Segre- 
gation Cases is treated as authoritative. 
Broader Aspects 

This Study does not include within its scope 
those Supreme Court cases concerned with 
phases of alleged racial discrimination not in- 
volving the separate-but-equal doctrine. How- 
ever, a number of cases significant in the broader 
field of alleged discrimination have undoubtedly 
had their impact in the progressive weakening 
of Plessy v. Ferguson and in the formation of 
the policy enunciated in the School Segregation 
Cases. In this connection reference might be 
made to the following among others: Shelley v. 
Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161 
(1948), rendering restrictive real estate cove- 
nants based on race unenforceable; the cases be- 
ginning with Nixon v. Herndon, 273 U.S. 536, 
47 S.Ct. 446, 71 L.Ed. 759 (1927) and culminat- 
ing in Terry v. Adams, 345 U.S. 461, 73 S.Ct. 
809, 97 L.Ed. 1152 (1953), striking down limita- 
tions on Negro voting rights; and the unbroken 
line of decisions which have declared that the 
systematic exclusion of Negroes from the grand 
and trial juries invades the constitutional rights 
of Negro defendants in criminal proceedings. 


II. STATE AND LOWER FEDERAL COURT DECISIONS 


The state courts and lower federal courts have 
handed down many more decisions involving 
the separate-but-equal concept than has the 
United States Supreme Court. These lower court 
decisions both before and after Plessy v. Fergu- 
son, assumed that the notion of separate-but- 
equal was an orthodox position, though differ- 
ing courts applied the doctrine in various ways 
to accommodate it to a variety of situations. 
Education 

An early Ohio decision, Lane v. Baker, 12 
Ohio 287 (1848), sustained a state law that 
provided for the education of white persons 
only. The great majority of American courts 
presented with the problem followed the early 
case of Roberts v. City of Boston, in upholding 
separate-but-equal public schools where such 
were authorized by statute. There tended to be 
an increasing insistence that the separate facili- 
ties be equal in fact subsequent to the decisions 
of the United States Supreme Court regarding 
graduate and professional education as dis- 


cussed above. Thus prior to the School Segre- 
gation Cases, substantial equality is found or 
frequently either equalization is commanded or 
admission ordered for the Negro plaintiff.t 


1. Federal: 
Board of Supr’s. of Louisiana State University and 
A. & M. College v. Tureaud, 116 F.Supp. 248 
(D.C.La. 1958) (admission ordered for lack of 
equality), 207 F.2d 807 (5th Cir. 1953), vacated 
and remanded, 347 U.S. 971, 74 S.Ct. 784, 98 
L.Ed. 1112 (1954); Wichita Falls Junior College 
Dist. v. Battle, 204 F.2d 632 (5th Cir. 1953), cert. 
denied, 347 U.S. 974, 74 S.Ct. 788, 98 L.Ed. 1114 
(1954) (admission ordered for lack of cane} 
Winborne v. Taylor, 195 F.2d 649 (4th Cir. 1952); 
McKissick v. Carmichael, 187 F.2d 949, (4th Cir. 
1951), cert. denied, 341 U.S. 951, 95 L.Ed. 1874, 
71 S.Ct. 1021 (1951) (admission ordered for lack 
of equality); Brown v. Ramsey, 185 F.2d 225 
(8th Cir, 1950); Carter v. School Board of Arling- 
ton County, Virginia, 182 F.2d 531 (4th Cir, 1950); 
Carr v. Corning, 182 F.2d 14 eae om 1950); 
Corbin v. County School Board of Pulaski County, 
Virginia, 177 F.2d 924 (4th Cir. 1949) (equaliza- 
tion ordered); Kerr v. Enoch Pratt Free Library 
Baltimore City, 149 F.2d 212 (4th Cir. 1945), 
cert. denied, 326 U.S. 721, 66 S.Ct. 26, 90 L.Ed. 
427 (1945); Constantine v. Southwestern Louisiana 
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A few of the foregoing cases may be noted 
specially. In McKissick v. Carmichael, 187 F.2d 
949 (4th Cir. 1951), cert. denied, 341 U.S. 951, 
71 S.Ct 1021, 95 L.Ed. 1374 (1951), the Court 
ordered the University of North Carolina Law 
School to admit Negro plaintiffs because of a 
finding that, although the state had provided a 
law school for Negroes, that law school was 
clearly inferior to that provided at the Univer- 
sity of North Carolina. Factors considered in- 
cluded accreditation, curriculum, law review, 
library and physical plant. 

In Constantine v. Southwestern Louisiana In- 
stitute, 120 F.Supp. 417 (D.C. La. 1954), the 
Court found lack of equality principally in the 
fact that Negroes in the neighborhood of the 
defendant institute would be forced to travel 
at least seventy-five miles to find a comparable 
school. On this controlling factor, the Court re- 


Institute, 120 F.Supp. 412 (D.C.La. 1954) (ad- 
mission ordered for lack of equality); Miller v. 
Board of Education of District of Columbia, 106 
F.Supp. 988 (D.C.D.C, 1952) (admission ordered 
for lack of equal facilities); McSwain v. County 
Board of Education of Anderson County, Tennessee, 
104 ah 861 (D.C.Tenn, 1952), rev’d., 214 
F.2d 181 (6th Cir. 1954); Moses v. Corning, 104 
F.Supp. 651 (D.C.D.C. 1952); Gray v. Board of 
Trustees of University of Tennessee, 100 F.Supp. 
113 (D.C.Tenn. 1951); Blue v. Durham Public 
School Dist., 95 F.Supp. 441 (D.C. N.C. 1951) 
(equalization ordered); Butler v. Wilemon, 86 F. 
Supp. 897 (D.C. Tex. 1949) (equalization or- 
dered); Pitts v. Board of Trustees of DeWitt 
Special School Dist., 84 F.Supp. 975 (D.C.Ark. 
1949) (equalization ordered); Johnson v. Board 
of Trustees of University of ngs 83 F.Supp. 
707 (D.C. Ky, 1949) (admission ordered for lack 
of oqnet facilities); Freeman v. County School 
Board, 82 F.Supp. 167 (D.C. Va. 1948), affd., 171 
F.2d 702 (4th Cir. 1948) (equalization ordered): 
Wrighten v. Board of Trustees of University of 
Sou Carolina, 72 F.Supp. 948 (D.C. S.C. 1947) 
(equalization ordered); Wong Him v. Callahan, 
119 Fed. 881 (C.C. Cal. 1902); Bertonneau v. 
Board of Directors of City Schools, 3 Fed.Cas. 
294 No. 1861 (C.C.D. La. 1878). 
Arizona: Dameron v. Bayless, 14 Ariz, 180, 126 
Pac. 273 (1912). 
Arkansas: County Court of Union County v. Rob- 
inson, 27 Ark. 116 (1871). 
California: Ward v. Flood, 48 Cal. 36 (1874), 17 
Am.Rep. 405 (1875). 
Delaware: Parker v. University of Delaware, 31 
Del.Ch, 381, 75 A.2d 225 (1950). 
Florida: State ex. rel. Hawkins v. Board of Control, 
60 So.2d 162 (Fla. 1952), vacated and remanded, 
347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112 (1954). 
Indiana: State ex. rel. Cheeks v, Wirt, 203 Ind. 
121, 177 N.E. 441 (1981); Cory v, Carter, 48 
Ind, 327 (1874). . 
Kansas: Graham v. Board of Education of City of 
Topeka, 158 Kan. 840, 114 P.2d $18 (1941) (ad- 
mission ordered for lack of equality); Williams v. 
d of Education of City of Parsons, 79 Kan. 
202, 99 Pac, 216 (1908) (admission ordered for 
lack of equality); Richardson v, Board of Education 
of Kansas City, 72 Kan. 629, 84 Pac. 588 (1906); 


quired the Institute to admit the Negro plain- 
tiffs. 

In the District of Columbia deaf Negro child- 
ren were sent to a school for the deaf in a 
nearby Maryland school district in the absence 
of facilities in the District. The United States 
District Court for the District of Columbia in 
Miller v. Board of Education of District of Co- 
lumbia, 106 F.Supp. 988 (D.C. 1952), found 
that this was such a lack of equality that it 
would order the admission of the deaf Negro 
children to the school for deaf white children 
in the District. 

Maryland had required its Negro citizens to 
go out-of-state for either a nursing or a legal 
education. In Pearson v. Murray, 169 Md. 478, 
182 Atl. 590, (1986), the Maryland Court of 
Appeals required the University of Maryland 
Law School to admit Negroes to its courses as 


Reynolds v. Board of Education of City of Topeka, 
66 Kan. 672, 72 Pac. 274 (1908). 

Kentucky: Board of Education of Berea v. Ballard, 
299 Ky. 370, 185 S.W.2d 588 (1945). 

Maryland: McCready v. Byrd, 195 Md. 181, 73 
A.2d 8, (1950), cert. denied, 340 U.S. 827, 71 
S.Ct. 64, 95 L.Ed. 608 (1950) (admission ordered 
for lack of substantial equality); Williams v. Zim- 
merman, 172 Md. 563, 192 Atl, 858 (1987); Pear- 
son v, Murray, 169 Md. 478, 182 Atl. 590 (1936) 
(admission ordered for lack of equality). 
Mississippi: Chrisman v. Mayor, etc. of Town of 
Brookhaven, 70 Miss. 477, 12 So. 458 (1898). 
Missouri: State ex rel. Hobby v. Disman, 250 
S.W.2d 187 (Mo. 1952); State ex rel. Brewton v. 
Board of Education, 361 Mo. 86, 233 S.W.2d 697 
(1950); State ex rel. Toliver v. Board of Educa- 
tion, 360 Mo. 671, 230 S.W.2d 724 (1950); State 
ex rel. Bluford v. Canada, 348 Mo. 298, 153 S.W. 
2d 12 (1941) (equalization ordered); Lehew v. 
Brummel, 108 Mo. 546, 15 S.W. 765 (1891). 
Nevada: State ex rel. Stoutmeyer v. Duffy, 7 Nev. 
342, 8 Am.Rep. 713 (1872). 

New York: People ex rel. Cisco v. School Board of 
Borough of Queens, 161 N.Y. 598, 56 N.E. 81 
(1900); People ex rel. King v. Gallagher, 93 N.Y. 
438 (1883); People ex rel. Dietz v. Easton, 18 
Abb. (N.Y.) Pr. (N.S.) 159 (S.Ct. 1872); Dallas 
v. Fosdick, 40 How. Pr. (N.Y.) 249 (S.Ct. 1869). 
North Carolina: McMillan v. School Committee, 
107 N.C. 609. 12 S.E. 380 (1890); Puitt v, Com- 
missioners of Gaston County, 94 N.C. 709 (1884), 
55 Am.Rep. 638 (1885). 

Ohio: State ex rel. Weaver v. Board of Trustees, 
126 Ohio St. 290, 185 N.E. 196 (1933); State 
ex rel. Garnes v. McCann, 21 Ohio St. 198 (1871); 
State ex rel. Directors v. City of Cincinnati, 19 
Ohio 178 (1850): Van Camp v. Board of Educa- 
tion of Logan, 9 Ohio St. 406 (1859). 

Oklahoma Board of Education v. Board of Com- 
missioners, 14 Okla. 322. 78 Pac. 455 (1904). 
Tennessee: State ex rel. Michael v. Witham, 179 
Tenn. 250, 165 S.W.2d 878 (1942). 

Texas: Trustees. Pleasant Grove Ind. School Dist. 
v. Bagsbv, 287 S.W.2d 750 (Tex.Civ.App. 1951), 
cert, denied, 342 U.S. 821, 72 S.Ct. 40, 96 L.Ed. 
621 (1951). 

West Virginia: Martin v. Board of Education, 42 
W.Va. 514, 26 S.E. 348 (1896). 
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a result of a lack of adequate law school facili- 
ties for Negroes within the state. In McCready 
v. Byrd, 195 Md. 181, 73 A.2d 8 (1950), cert. 
denied 340 U.S. 827, 71 S.Ct. 64, 95 L.Ed. 608 
(1950), the same court reached a similar con- 
clusion for a Negro plaintiff seeking a nursing 
career. In Board of Education v. Board of Com- 
missioners, 14 Okla. 322, 78 Pac. 455 (1904), the 
Oklahoma Supreme Court found that a school 
board in maintaining separate schools for white 
and colored students did not violate any state 
or federal constitutional provision; but the 
Court expressly reserved the question of the 
Board's ability to bar a Negro from the white 
school. 

The Supreme Court of Kansas, in the case of 
Williams v. Board of Education of City of Par- 
sons, 79 Kans. 202, 99 Pac. 216 (1908), fore- 
shadowed some later decisions on the question 
of equality when it held that dangerous condi- 
tions in the form of switchyards and railroad 
tracks made compulsory attendance at a Negro 
school on the part of Negro plaintiffs a denial 
of equal facilities. The Court ordered the ad- 
mission of the plaintiffs to a school which had 
been established for white students nearer the 
home of the Negro students. The case also 
pointed out that the school segregation law was 
permissive in a local option sense, not compul- 
sory throughout the state. 

In Wong Him v. Callahan, 119 Fed. 381 (C.C. 
Cal. 1902) a federal court in California sus- 
tained the doctrine of separate-but-equal as ap- 
plied to a Chinese under California statute, and 
in the case of McMillan v. School Committee, 
107 N.C. 609, 12 S.E. 330 (1890), the North 
Carolina Supreme Court upheld a state consti- 
tutional provision for the exclusion of Negroes 
from schools for Croatan Indians. 

A minority of state courts have held the sep- 
arate-but-equal doctrine to be either forbidden 
by statute or constitutionally invalid in their 
state schools.” 


2. Federal: Westminster School Dist. of Orange 
County v. Mendez, 161 F.2d 774 (9th Cir. 1947). 
California: Piper v. Big Pine School Dist. of Inyo 
Courty, 193 Cal. 664, 226 Pac, 926 (1924), 
Colorado: Jones v. Newlon, 81 Colo, 25, 253 Pac. 
386 (1927). 

Illinois: People ex rel. Longress v. Board of Edu- 
cation, 101 Ill. 308, 40 Am.Rep. 196 (1882); Chase 
v. Stephenson, 71 Ill. 383 (1874). 

Iowa: Dove v. Independent School District, 41 
Iowa 689 (1875); Smith v. Directors of the Inde- 
pendent School District, 40 Iowa 518 (1875): Clark 
v. Board of Directors, 24 Iowa 266 (1868). 
Kansas: Knox v. Board of Education, 45 Kan. 152, 
25 Pac. 616 (1891); Board of Education v. Tinnon, 
26 Kan. 1 (1881). 


Decisions from Kansas and Ohio appear in 
both the majority and the minority groups of 
cases. In Kansas segregation was held uncon- 
stitutional in 1891. It was held that separate 
schools could be maintained in 1908. In the 
period between these two cases Kansas passed 
a school segregation law permissive on a local 
option basis. Ohio decisions also appear in both 
groups. The Ohio legislature repealed its early 
statute permitting separate but equal schools. 
The Weaver case from Ohio, cited in footnote 
1, upheld segregation in a particular room in 
lodgings at Ohio State University. The Court 
felt that the opportunities denied were social 
rather than educational. 

The Illinois cases are of interest in that the 
first case, Chase v. Stephenson, cited in foot- 
note 2, eliminated separate and presumably un- 
equal schools on the basis of the Fourteenth 
Amendment to the United States Constitution, 
and the later case, People v. Board of Educa- 
tion, cited in footnote 2, eliminated separate- 
but-equal schools as unconstitutional under the 
state constitution. 

The New Jersey case, Paterson v. Board of 
Education, 11 N.J. Misc. 179, 164 Atl. 892 
(1933) is a short per curiam opinion holding 
that discrimination in swimming classes in a 
high school is “unlawful.” The basis for the 
opinion is not set forth, but the decision is sub- 
sequently affirmed, again per curiam, in 112 
N,J.L. 99, 169 Atl. 690 (1934). The Oregon and 
Ohio cases, cited in footnote 2, both hold that 
separate schools may not be maintained in the 
absence of explicit power conferred by a state 
law which would permit such schools to be 
maintained. This approach differs from the 
usual holding that a school board has discre- 
tion in racial separation that will be curbed 
only on a showing of an abuse of that discre- 
tion. 

Transportation 


Most of the court decisions hold that states 
may not burden interstate commerce with 
laws either requiring segregation or requiring 
no segregation. These decisions conform with 
contemporary or precedent Supreme Court 
cases cited and reviewed in that section of this 


Michigan: People ex rel, Workman vy. Board of 
Education, 18 Mich. 400 (1869). 

New Jersey: Patterson v. Board of Education, 112 
N.J.L. 99, 169 Atl. 690 (1934), affirming, 11 N.J. 
Misc. 179, 164 Atl. 892 (1983). 

Ohio: Board of Education v. State ex rel, Gibson, 
45 Ohio St. 555, 16 N.E. 373 (1888). 

Oregon: Crawford v. District School Board, 68 
Ore. 388, 187 Pac. 217 (1918). 
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Study.* However, there is some authority, 
mostly early, that carriers can make reasonable 
rules to govern their passengers, even in inter- 
state commerce.’ 

States have been permitted to enforce laws 
governing intrastate commerce that require or 
prohibit segregation,» and two state supreme 
courts have asserted the power of the state to 
require segregation even in interstate com- 
merce.® 
Recreational Facilities 

Prior to the decisions in the School Segrega- 


"8. Fed A. Electric R. Co. v. Waller, 53 





8. Federal: B. & 
App. D.C. 200, 289 Fed. 598 (1923); Anderson v. 
Louisville & N. R. Co., 62 Fed. 46 (C.C. Ky. 
1894). 

Louisiana: State ex rel. Abbott v. Hicks, 44 La. 
Ann. 770, 11 So. 74 (1892). 


Maryland: State v. Jenkins, 124 Md. 376, 92 Atl. 


ji coms? Hart v. State, 100 Md. 595, 60 Atl. 
New York: Carrey v. Spencer, 72 N.Y.S.R. 108, 
36 N.Y.Supp. 886 (1875). 

Texas: State v. Galveston, H.&S.A.R. Co., 184 
S.W. 227, (Tex.Civ.App. 1916). 

Virginia: Lee v. Commonwealth, 189 Va. 890, 54 
S.E2d 888 (1949). 

4. Federal: Day v. Atlantic Greyhound Corp., 171 
F.2d 59 (4th Cir. 1948); Simmons v. Atlantic 
Greyhound Corp., 75 F Supp. 166 (D.C.Va. 1947); 
McGuinn v. Forbes, 87 F ; 
Murphy v. Western & A.R.R., 23 Fed. 637 (C.C. 
E.D. Tenn, 1885); Logwood . v. Memphis & C.R. 
Co., 23 Fed. 318 (C.C.W.D.Tenn. 1885); The 
Sue, 22 Fed. 843 (D.C.D.Md. 1885); Gray Vv. 
Cincinnati Southern R. Co., 11 Fed. 683 (CG: 
S.D. Ohio 1882). 

Contra: Whiteside v. Southern Bus Lines, 177 
F.2d 949 (6th Cir. 1949); Solomon v. peerrrets 
R. Co., 96 F.Supp. 709 (D.C.N.Y. 1951). 

5. Illinois: Chicago & Northwestern Railway Com- 
pany v. Williams, 55 Ill. 185, 8 Am.Rep. 641 
(1870) (segregation prohibited ). 

Iowa: Coger v. The Northwest. Union Packet Co., 
87 Iowa 145 eg A (segregation prohibited ). 
Kentucky: Ohio Valley Ry.’s Receiver v. Lander, 
104 Ky. 481, 47 S.W. 344 (1898) (segregation 
required ). 

Michigan: Day v. Owen, 5 Mich. 520 (1858) 
(reasonableness of segregation held for jury). 
North Carolina: Britton v. Atlanta & Charlotte 
Air-Line Railroad Co., 88 N.C. 5386 (1883) (seg- 
regation required ). 

Pennsylvania: Central Railroad Co, v. Green, 86 
Pa. St. 421 (1878) (segregation prohibited); West 
Chester and Philadelphia Railroad Co. v. Miles, 
55 Pa. St. 209 (1867) (segregation upheld). 
Tennessee: Shelton v. Chicago R. I. & P. R. Co., 
ee We 878, 201 S.W. SOL (1917) g Pete Ie an 
upheld 

Virginia: New v. Atlantic Greyhound Corporation, 
186 Va. 726, 43 S.E.2d 872 (1947) (segregation 
required ). 

6. Mississippi: Southern Ry. Co. v. Norton, 112 Miss. 


802, 73 So. 1 (1916); Alabama & V. R. Co. v.° 


Morris, 108 Miss. 511. 60 So. 11 (1912), writ of 
error dismissed, 234 U.S. 766, 34 S.Ct. 675, 59 
L.Ed. 1582 (1918). 

lone Smith v. State, 100 Tenn, 494, 46 
S.W. 566 (1898), writ of error dismissed, 21 S.Ct. 
917, 45 L.Ed. 1256 (1900). 


tion Cases, the lower federal courts and the 
state appellate courts applied in the vast ma- 
jority of cases the concept of separate-but-equal 
to recreational facilities to permit segregated 
public recreational facilities for the races. 
There appear to be only three contradictory 
cases.® 

State segregation statutes as applied to parks 
and other public recreational facilities were 
generally considered valid as a proper exercise 
of police power.® 


Public Housing 


The application of the doctrine to public 
housing began only with the advent of large- 
scale public housing in the 1930’s. The first 
cases accepted separate-but-equal as valid.1° 





7. Federal: Muir v. Louisville Park Theatrical Assn., 
202 F.2d 275 (6th Cir. 1953), vacated and re- 
manded, 347 U.S. 971, 74 S.Ct. 788, 98 L.Ed. 
1112 (1954); Beal v. Holcomb, 193 Pod aad 
(5th Cir. 1952), cert. denied, 347 U.S. 974, 4 
S.Ct. 783, 98 L.Ed. 1114 (1954); Pos go Garrett, 
183 F.2d 582 (4th Cir. 1950), denied, 
U.S. 912, 71 S.Ct, 298, 95 LEd "659 (1951); 
Hayes v. Crutcher, 108 F.Supp. 582 (D.C.Tenn. 
1952); Harris v. City of Daytona Beach, 105 
F.Supp. 572 (D.C.Fla. 1952) (admission to city 
— ordered for lack of equality); Williams 

Kansas City, 104 F.Supp. 848 (D.C-Mo. 1952), 

afd. 205 F.2d 47 (8th Cir. 1953); 
346 U.S. 826, 74 S.Ct. 45, 98 thi $1 (1953) 
(admission to swimming pool ordered for of 
oqaewy) Nash v, Air Terminal Services, 85 F.Supp. 

545 (D.C.Va. 1949); Law v. Mayor and a 
Council of Baltimore, 78 F.Supp. 346 (D.C 
1948); Lawrence v. Hancock, 76 F.Supp. 1004, 
(D.C.W.Va. 1948 ) (admission to swimming 
ordered when no equal facilities available). 

ky: Sweeney v. City of Noe etggag 809 Ky. 
465, 218 S.W.2d 30 (1949); Warley v. of 
Parks Com’rs., 233 Ky. 688, 26 S.W.2d 554 Petes0). 
Maryland: Durkee v. Murphy, 181 Md, 259, 29 A. 
2d 253 (1943). 

8. Federal: Lopez v. Seccombe, 71 F.Supp. 769 (D.C. 
a 1944) (Mexicans). 

Jersey: Bullock v. Woodring, 123 N.J.L. 
We 8 A. Od. 278 (1989). 
Ohio: Culver v. City of Warren, 84 Ohio App. 
373, 83 N.E.2d 82 (1948). 

9. Federal: Valle v. Stengel, 176 F.2d 697 (3rd Cir. 
Kansas: Kern v. City Com’rs. of City of Newton, 
151 Kan. 565, 100 P.2d 709 (1940). 

Louisiana: State ex rel. Tax Collector v. Falken- 
heiner, 123 La. 617, 49 So. 214 (1909); Joseph 
Vv. Bidwell, 28 La.Ann. 382 (1876); Sauvinet v. 
Walker, 27 La.Ann. 14 (1875), aff'd., 92 U.S. 90, 
23 L.Ed. 678 (1875). 

Mississippi: Donnell v. State, 48 Miss. 661 i. 
Nebraska: Messenger v. State, 25 Neb. 674, 
N.W. 638 (1889). 

New Jersey: oe v. Rosecliff Realty Co., 1 N_J. 
Super. 94, 62 A.2d 488 (1948). 

New York: People v. King, 110 N.Y. 418, 18 N.E. 
245 (1888). 

10. Federal: Favors v. Randall, 40 F.Supp, 748 (D.C. 
Pa. 1941). 

Texas: Housing Authority of City of Dallas v. 
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However, the later decisions generally refused 
to permit segregation in public housing facili- 
ties, 
ley 

Higginbotham, 
7 1940 


following the underlying doctrine of Shel- 
v. Kraemer."! 


148 S.W2d 95 (Tex.Civ.App. 


Federal: Jones v. City of Hamtramck, 121 F.Supp. 
128 (D.C.Mich. 1954) (segregation stricken for 
lack of equality); Vann v. Toledo Metropolitan 
Housing Authority, 113 F.Supp. 210 (D.C.Ohio 


1953). 

California: Banks v. Housing Authority of City 
and County of San Francisco, 120 Cal.App.2d 1, 
260 P.2d 668 (1953), cert. denied, 347 U.S. 974, 
74 S.Ct. 784, 98 L.Ed. 1114 (1954). 

New Jersey: Taylor v. Leonard, 30 N.J.Super. 116, 
108 A.2d 682 (1954); Seawell v. MacWithey, 2 
N.J.Super. 255, 63 A.2d 542 (1949), modified in 


Segregation in privately financed housing 


projects has not been invalidated although 
strongly urged by the dissent in a recent deci- 
sion of the New York Court of Appeals involv- 
ing large-scale corporate operations.!* 


12. 


2 N.J. 568, 67 A.2d 309 (1949). 

Contra: Miers v. Housing Authority of City of 
Dallas, 266 S.W.2d 487 (Tex.Civ.App. 1954), 
see also 266 S.W.2d 842 (Tex. 1954) and 268 
S.W.2d $25 (Tex.Civ.App. 1954). 

New Yoik: Dorsey v. Stuyvesant Town Corpora- 
tion, 299 N.Y. 512, 87 N.E.2d 541 (1949), cert. 
denied, 389 U.S. 981, 70 S.Ct. 1019, 94 L.Ed. 1385 
(1950); see also Globerman v. Grand Central Park- 
way Gardens, 115 N.Y.S.2d 757 (1952); affirmed 
without opinion, 281 App.Div. 820, 118 N.Y.S.2d 
917 (1953). 



































